

ROSE D. and ANTONIO 
her husband. 

Plaint 

vs. 

LIGGETT GROUP, INC., a 
Delaware Corporation; PHILIP 
MORRIS INCORPORATED, a Virginia 
Corporation; LOEWS THEATRES, 
INC., a New York Corporation, 

De fend ants. 


TRANSCRIPT of testimony as taken by and 
before ROSEMARY MARINO, a Certified Shorthand 
Reporter and Notary Public of the State of New 
Jersey, at the offices of DEBEVOISE & PLIMPTON, 
875 Third Avenue, New York, New York, on 
Wednesday, December 17, 1986, commencing at 10:15 
in the forenoon. 
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BY: MARC Z. EDELL, ESQ. 

For Rose D. Cipollone and Antonio Cipollone 

WEBSTER & SHEFFIELD 
'237 Park Avenue 
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New York, New York 10017 
BY: LYNN M. BROWN, ESQ. 

For Liggett Group, Inc. 

SHOOK, HARDY & BACON 
20th Floor 

Mercantile Bank Tower 
1101 Walnut 

Kansas City, Missouri 64106 
BY: STEVEN C. PARRISH, ESQ. 

For Philip Morris, Inc. 
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For Philip Morris, Inc. 
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BY: PHILIP R. SELLINGER, ESQ., 

DIANE L. SAMMONS, ESQ. 
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875 Third Avenue 
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BY: JOHN G. KOELTL, ESQ., 


MICHAEL P. HARRELL, ESQ., 


ANDREW C. HARTZELL, JR., ESQ, 


For the Witness 


ALSO PRESENT: 


Patricia Harm, 
Par al egal 
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1 



EXHIBITS 



2 



(Con tinued) 



3 

NUMBER 

DESCRIPTION 

IDENTIFICATION 

4 

Zahn 

17 

Letter, 9/28/70 to W. 


228 

5 



Kloepfer, Jr. from L. 

Zahn 


6 






7 

Zahn 

18 

Memorandum, 10/2/70, 

Informational 

229 

8 



Memorandum to Ad Hoc 

Leg a 1 


9 



Committee, from W. Kloepfer, Jr. 


10 






11 

Zahn 

19 

Letter, 7/30/69 to R. 

Hockett 

236 

1 2 



from L. Zahn 



13 






14 

Zahn 

20 

Memorandum, 7/27/70 to B. 

23 6 

15 



Kloepfer, Jr. from A. 

Du f f i n 


16 






17 

Zahn 

21 

Letter, 8/23/74 to W. 

Kloepfer , 

239 

18 

—• - 


Jr. from L. Zahn 



19 






20 

Zahn 

22 

Letter, 10/19/70 to W 

. Kloepfer 

241 

21 



f r om L. Zahn 



22 






23 

Zahn 

23 

Memo from L. Zahn with 

244 

24 



a 11 ac hmen t 



25 
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E XHIBITS 
(Continued) 

NUMBER DESCRI P TION IDENTIFICATION 

Zahn 24 Letter, 9/4/70 to J. Kilpatrick 249 

from L. Zahn 

Zahn 25 Ad 258 

Zahn 26 Memorandum, 6/12/70 to H. 261 

Korengay from W. Kloepfer, Jr. 

Zahn 27 Letter, 9/18/70 to J. Cullman 264 

from H. Kornegay 

Zahn 28 Four pages, handwritten note, 266 

2-20-71; letter 2-24-71 

Zahn 29 Letter to the Editor, 3-17-71 268 

Zahn 30 Memo, 3/25/71 to S. Sommers 268 

from L. Zahn 

Zahn 31 Outline 270 
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3 NUMBER 

4 Zahn 3 2 

5 


EXHIBITS 

(Continued) 

DESCRIPTION IDENTIF ICATIO N 

Memo, 8/27/70 to Bill from L. 270 

Zahn with attachment 


Zahn 33 Letter, 9/1/70 to L. Zahn 

from W. Kloepfer, Jr. 


10 Zahn 

34 

Communications committee folder 

270 

11 


1970-1974 with attachments 


12 




13 Zahn 

35 

Hill & Knowlton's 

290 

14 


recommendations to the Tobacco 


15 


Institute, 3/18/58 


16 




17 Zahn 

36 

9/22/58 draft 

297 

18 




19 Zahn 

37 

Hill & Knowlton publication for 

298 

20 


the Tobacco Institute, 4/20/59 


21 




22 Zahn 

3 8 

Hill & Knowlton, The Tobacco 

300 

23 


Institute, Inc. public relations 


24 


program and budget proposals 


25 


for '62 
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NUMBER 


Zahn 46 


EXHIBIT S 
(Continued) 
DESCRIPTION 


IDENTIFICAT ION 


Some proposals for Tobacco 
industry public relations 


Zahn 47 Outline of Hill & Knowlton 


307 


32 4 


activities, 1959 


Zahn 48 Letter, 11/21/58 to J. 328 

Richards from R. Darrow with 
attachments 

(Not furnished with Exhibits Zahn 41 and 

Zahn 44) 
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1 LEONARD S. ZAHN, 

2 previously sworn, resumes and testifies as 

3 follows: 

4 CONTINUED DIRECT EXAMINATION BY MR. EDELL: 

5 MR. EDELL: Would you please mark 

6 this. 

7 (Zahn 12 marked for Identification.) 

8 Q. Mr. Zahn, you realize you're still 

9 under oath . 

10 A. Yes, Ido. 

11 Q. I forgot to ask you yesterday whether 

12 or not you are taking any medications. 

13 A. No. You mean prescription drugs? 

14 Q. Any medication which affects your 

15 ability to respond to questions. 

16 A. No. 

17 Q. After the deposition yesterday did 

18 you review any documents? 

19 A. No. 

20 Q. Did you meet with any of your lawyers? 

21 A. We said good-bye. We sat and chatted a 

22 little bit — 

23 MR. KOELTL: Mr. Zahn, Mr. Edell is 

24 allowed to ask you whether or not you met with 

25 your lawyers. He is not allowed to inquire into 
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the substance of what was discussed. 


Yes, I did meet with my lawyers. 


Q. For what period of time? 

Perhaps five or ten minutes. 


And did you meet with your lawyers 


this morning? 

A. Yes, I did. 

Q. For what period of time? 

A. Oh, ten or 15 minutes. 

Q. Did you discuss your testimony 

yestetday with anyone other than your lawyers? 

A. No, I did not. 

Q. We talked yesterday about the 

Research Liaison Committee. I am going to show 
you a document we've marked as Zahn 12 for 
identification, appears to be a letter from you to 
David Hardy of March 1, 1976. First please tell 

us whether or not you authored that letter. 

A. I don't recall it but apparently I did. 

Q. Why do you say apparently you did? 

A. Well, it's my letterhead, my name is typed 

at the bottom of it. 

Q. Is that the format in which you 

prepared letters at that time? 

A. It's a letter on my letterhead. I have no 
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doubt that I wrote it. 


Q. There is a reference there to 

radioactivity theory Martell and Radford have 
published. Do you see that? 


Yes . 


Did that -■ 


MR. KOELTL: Excuse me, Mr. Edell. 


Could we just have one moment to review the 
document? We've had an opportunity to review it. 

MR. EDELL: You had an opportunity to 

review it previously and the witness had read it. 

I just want to make sure that you're finished with 
it, Mr. Koeltl. 

MR. KOELTL: Yes, I am, and the 

witness is too. 

Q. Mr. Zahn, you told us that there is a 

reference to "radioactivity theory Martell and 
Radford have been publishing" contained in that 


letter? 


Ye s . 


Did that precipitate any research by 


CTR or research sponsored by CTR? 
A. Did what precipitate? 


The concern that is expressed in that 


letter concerning tobacco radioactivity theory of 
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Martell and Radford. Do you see where it says, 

"I feel the matter should be brought before the 
Research Liaison Committee at the March 25 meeting 
to see" — 


A . 

Yes , 

I see that. 



Q. 

— "to see whether 

the industry 

should 

look 

into this area on a 

research basis 

A. 

On a 

scientific basis. 



Q. 

I am sorry. 


A. 

Yes , 

I see that. 



Q. 

What was the purpose of that 


s ugges tion, sir? 

A. I can't recall what the purpose was at the 

t ime . 

Q. Do you know whether or not there was 

any investigation on a scientific basis into the 
radioactivity theory? 

A. I do not know if that was done. 

Q. Do you know whether there was a 

meeting of the Research Liaison Committee? 

A. I am sorry. 

Q. Do you know if there was a meeting of 

the Research Liaison Committee? 

A. I cannot recall. 

Q. And this memorandum doesn't jog your 
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memory with regard to the specific 

responsibilities of the Research Liaison Committee; 
is that correct? 

A. No, 1 believe I said yesterday that it was 

to come up with research proposals or proposals 
for scientific studies. 

Q. And to whom did they submit these 

proposals? 

A. I am not quite sure. I don't recall. 

Q. What would be done with these 

proposals? 

MR. PARRISH: Objection to the form 

of the question. 

A. What do you mean what would be done with 

them? 

Q. Yes, physically. What would be done 

with them? 

A. I cannot recall specifically to whom the 

proposals were made if any were made at all. 

Q. Do you recall there was a Research 

Liaison Committee; correct? 

A. Yes,Ido. 

Q. You recall that the Research Liaison 

Committee's purpose was to prepare proposals for 
certain research; correct? 
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A. Yes, or — yes . 

MR. KOELTL: I am going to object to 

that. It misstates the testimony and I think you 
are badgering the witness. It misstates what he 
was saying earlier yesterday and what he was 
saying earlier today. 

MR. EDELL: Can you go back to what 

the witness first said about this Research Liaison 
Comm i 11ee ? 

(Read back requested testimony.) 

Q. But you don't remember how often the 

Research Liaison Committee met; correct? 

A. No, I do not. 

Q. You were a member of the committee? 

A. I recall — yes, I believe so. 

Q. And you don't remember what was done 

with any of these proposals? 

A. No, not specifically. 

Q. Do you remember generally what was 

done with the proposals? 

A. I can only answer in this way — no, I don't 

remember what happened with the proposals because 
I'm not sure, I don't believe I remained on the 
committee or how long the committee was in 
existence. 
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But during the period of time that 


you were on the committee, you don't know what 
happened to any of the committee's proposals? 


No, I do not. 


And you don't know how long you were 


on the committee? 

A. No, I can't remember. 

Q. Do you know the circumstances under 

which you left the committee? 


*Q. t Did you have any contact with the Ad 
Hoc Legal Committee? 

A. I can't recall ever having had any. 

Q. Do you recall a committee called the 

Ad Hoc Legal Committee? 

A. Yes, I've heard of it. 

Q. What is your understanding of the 

purpose of that committee? 

A. I thought it was a committee of lawyers. 

Q. To do what, sir? 

A. I have no idea. 

Q. And you don't recall having any 

contact with that committee? 


24 A. 


No, I do not . 


Do you remember who was on the 
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A. No, not 'really. 

Q. Do you know whether Mr. Shinn was on 

the committee? 


A. 


I do not know. 


MR. EDELL: Mark that please. 

(Zahn 13 marked for Identification.) 

Q. I am going to show you a document 

which has been marked as Zahn 13 for 

identification, appears to be a letter from you to 
Dave Pollard of January 16, 1957. Is that your 

signature on the doc um ent, sir? 

MR. EDELL: Let the record reflect 

the witness and counsel have read the entire 
document to ascertain whether or not it was his 
signature or not. 

MR. KOELTL: I am sure, Mr. Edell, if 

you show the witness a document, if you are asking 
the witness a question about the document you want 
the witness to read it, don't you? 

MR. EDELL: I don't see how the 

contents of the doc um ent is relevant as to whether 
or not it is his signature on the document, Mr. 

Ko e 111 . 

MR. KOELTL: Are you suggesting the 
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witness shouldn't read the document you are 
showing him? 

MR. EDELL: I didn't say that. 

Q. Mr. Zahn . 

A. Yes. 

Q. Forgot the question? 

A. That is my signature. Yes, it looks like it. 

Q. Do you recall preparing that document? 

A. Not at all. 

Q. Do you remember why you prepared the 

doc umen t? 

A. Well, according to the document I was asked 
by a member company to provide the information. 

Q. Which member company? 

A. Philip Morris. 

Q. But you don't know why you were 

sending that information to Mr. Dave Pollard is it? 
A. That's what the letter says. It says in the 

letter why 1 sent it. 

Q. Do you recall the reason why you were 

sending it other than somebody asking you to send 
it? 

A. I don't recall the letter at all. It's from 

1957. It's almost 30 years ago. 

Q. Part of your responsibility at CTR 
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was for putting together panels for meetings? 

A. No, not at all. 

Q. Who is Charlie Sommers? 

A. Dr. Sommers is scientific director. 

Q. Who is Art Furst? 

A. Arthur Furst is a scientist in California. 

Q. Research consultant to the Council 

for Tobacco Research? 

A. I don't believe he is now. Not that I know 

of . 

Q . He wa s ? 

A. Yes, I believe he was. 

Q. What is a research consultant? What 

was a research consultant's responsibility at CTR, 
sir? 

A. I am afraid I can't answer that. I 

certainly did not retain him so I don't know what 
responsibilities he was asked to assume as a 
consultant. 

Q. He was a research consultant while 

you were in charge of public relations for CTR; 
correct? 

A. While I was a public relations consultant to 

the council, yes. 

Q. Well, did they have anybody else at 
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CTR who was responsible for public relations other 
than yourself? 

A. No, not that I am aware of. 

Q. Who is Jack Brady? 

A. Dr. Brady was a member of CTR scientific 

staff. I believe he was an associate, research 
director or an associate scientist — I believe an 
associate research director. 


MR. EDELL: Would you mark that 


please. 


11 (Zahn 14 marked for Identification.) 

12 Q. I am going to show you a document 

13 which has been marked as Zahn 14 for 

14 identification. It is apparently a copy of a 

15 letter sent by you to W.T. Hoyt, February 26, 1970, 

16 carbon copies to Henry Ramm and W. Kloepfer; your 

17 attorney's designation as ZN22309 reflecting that 

18 it came from your files. Can you tell us whether 

19 you prepared that document, sir? 

20 A. No, I don't recall preparing it. Obviously 

21 I did. I have no doubt that I wrote this. 

22 Q. But you don't recall as we sit here 

23 today actually sitting down and typing that 

24 document up, is that what you're saying? 


2 5 A. 


That is right, I do not. 
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Q. Do you recall attempting to put 

together this panel consisting of Charlie Sommers, 
Art Furst, Dr. Sterling or Milton Rosenblatt? 

A. No, Ido not. 

Q. You see where it says, "Of course — 

I am sorry. Before that, "There should be four 
physicians, scientists and maybe a moderator. Of 
course, the position of the two AMA pepple would 
have to be known to us in advance. It must agree 
with that of CTR." What do you mean by it must 
agree'with that of CTR? 

t 

A. I can't recall the reason I had in mind when 

I wrote this almost 17 years ago. By the way, 
that is NMA, not AMA. 

Q. I am sorry. 

A. You said AMA which is the acronym for the 

American Medical Association. This is NMA. 

Q. What's NMA? 

A. It's I believe an association, a National 

Association of Black Physicians. 

Q. And you have no idea what you meant 

in that letter when you were referring to the 
position of the two NMA members would have to be 
known to us in advance? 

A. No. As I said a moment ago, I can't recall 
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1 what I was thinking of at that time. 

2 Q. And you have no idea as you sit here 

3 today what subject matter you were even referring 

4 to; is that correct? 

5 A. No, I cannot recall. 

6 Q. And you have no idea what you meant 

7 when you said it must agree with that of CTR? 

8 A. I've already answered that, I believe, twice. 

9 I'll be happy to say again. No, I do not remember 

10 what I was thinking of at the time I wrote this in 

111970. 

12 Q. And this document which refers to 

13 your putting together a panel consisting of these 

14 various people doesn't jog your memory with regard 

15 to the fact that one of your responsibilities was 

16 in fact to put together these panels to discuss 

17 the subject of tobacco and health? 

18 MR. PARRISH: Objection to the form 

19 of the question. 

20 Q. Sir. 

21 MR. SELLINGER: Objection. 

22 A. I don't see anything in here which says that 

23 I was putting together a panel. 

24 Q, I see. Want to take a look at the 


25 document where it says, "I've raised with Ms. Rich 
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the possibility of CTR buying time for panel 
discussion - to be taped in advance - on smoking 
and health . " 


Yes . 


Is that a public relations activity. 


sir, buying time for CTR? 


It never has been for me. 


Q. Whose responsibility at CTR would it 

have been to buy time? 

MR. KOELTL: I am going to object to 

the question, to the lack of foundation. The 
assumption in the question is that either CTR or 
the witness has in fact bought such time. 

Q. Sir. I am not misreading it, am I, 

sir, "I've raised with Ms. Rich the possibility of 
CTR buying time for a panel discussion - to be 
taped in advance - on smoking and health." Do you 
see that? Do you see that in the letter, sir? 

MR. KOELTL: You can answer the 

question if you see that in the document. 

A. Yes. 

Q. Why did you raise that? 

MR. KOELTL: If you recall. 

A. I can't recall specifically why. 

MR. EDELL: I don't know why you 
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continue to do that, Mr. Koeltl. If he can't 
recall, he's supposed to tell us that. He 
under stand s — 

MR. KOELTL: What do you mean 

continue to do that? 

MR. EDELL: You've done this all 

yesterday. When you turn to the witness -- let me 
finish. 


MR. KOELTL: That is not true. That 

is not a fair reflection of the record. 

MR. EDELL: Let me finish, Mr. Koeltl. 

When you are worried about a response that your 
witness is going to give you turn to your witness 
and say, if you can recall, if you can answer that. 
This witness understands that he can only answer 
those questions that he can answer, and this 
witness understands that he's to give us answers 
based upon what he can recall. 

Q. We made that clear to him yesterday, 

didn't we, Mr. Zahn? 


MR. KOELTL: Mr. Ede11, your comments 

are improper and they are also wrong. You've been 
badgering the witness about a document which he's 
already told you he doesn't recall, and he's given 
you that testimony about three or four different 
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t imes. 


Q. Mr. Zahn, do you recall yesterday my 

giving you preliminary instructions concerning 
this proceeding? 


Yes . 


Do you recall my telling you that if 


you didn't recall a particular fact you were to 
tell me? 

A. Yes. 

Q. Do you recall that today before Mr. 

Koeltl leaned over to you and said if you recall? 
Do you remember that? 

A. I recall what you said, yes. 

Q. And you recall my telling you 

yesterday that you were only to answer questions 
if you knew the answer to a question? 

A. Yes. 

Q. The same preliminary remarks that I 

gave you yesterday and ground rules hold today. 
You understand that? 


I do . 


You understood that when you walked 


in here this morning? 


Yes . 


What relationship if any did Dr. 
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1 

Sterling have with CTR? 

2 

A. I have no knowledge of that. 

3 

Q. What relationship if any did Milton 

4 

Rosenblatt have with CTR? 

5 

A. My only recollection is that Mr. Hoyt did 

6 

know him. 

7 

Q. What do you mean Mr. Hoyt did know 

8 

him? Personally, do you mean? 

9 

A. He did know him. How close the relationship 

10 

was or whatever, I don’t know. 

11 

‘Q. What facts do you base that on, sir? 

12 

A. That I recall Mr. Hoyt mentioning Dr. 

13 

Rosenblatt's name. 

14 

Q. Do you know what Dr. Rosenblatt's 

15 

position was on the issue of cigarette smoking and 

16 

health? 

17 

A. I recall he has published articles in some 

18 

medical journals in which he expressed views that 

19 

might -- my recollection, that either all the 

20 

evidence against smoking was not in and that more 

21 

work, more research was needed, that there were 

22 

weaknesses in the evidence that he had studied in 

23 

regard to smoking and health. It may have been 

24 

smoking and lung cancer, I recall that 

25 

specifically. It was a number of years ago. 
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Q. Do you know what Dr. Sommers' 

position was on the issue of cigarette smoking and 


health? 

A. At which time? 

Q. At any time including 1970. 

A. My recollection is that more research -- hi 
position was that more research was needed. 

Q. Did he express any opinions with 

regard to whether or not the evidence was 
sufficient to conclude that cigarette smoking 
caused lung cancer in human beings? 

A. I can't recall discussing that with him. 

Q. That wasn't the question, sir. Were 

you aware that that was his opinion at that time? 
A. I can't recall. 


Were you aware that he ever held that 


opinion? 


A. I am not sure. I don't know. 

Q. Was it your responsibility, sir, to 

review medical and scientific literature in your 
capacity as public relations counsel on the issue 
of cigarette smoking and health? 

A. Not a responsibility. It was something that 


I did do . 


And did you review articles by Dr. 
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A. I can't recall specifically having reviewed 

those with his name on them. 

Q. Well/ you recall drafting articles 

for his signature regarding the issue of cigarette 
smoking and health? 

MR. PARRISH: Object to the form of 

the question. 

MS. BROWN: Objection. 

MR. KOELTL: What do you mean by 

drafting? 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 
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Q. Do you know what draft means, sir? 

A. Yes, I believe I do. 

Q. Tell Mr. Koeltl what drafts means. 

MR. KOELTL: Don't answer that 

question. If you are going to be argumentative, 

Mr. Edell, he won't answer the question. Pose 
another question. 

Q. Sir, what is your definition of draft? 

A. Prepare something in writing as say a first 

draft. 

Q. What is a draft? What is the first 

draft? 

A. I said something in writing. A first draft 

is the first time you sit down to write it. A 
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» . 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


18 


20 


second draft is when you take the first draft and 
edit it and rewrite it/ and the third draft and so 
on. I cannot be more explicit. 



Q. 

Do yo u 

recall 

drafting 

an article 

for 

Dr . 

Sommer s 

' signature - - 




A. 

No , I 

do not. 






Q. 

I d idn' 

t even 

finish . 

Do you recall 

drafting an 

article 

for Dr. 

Sommer s' 

signature 

o n 


the issue of cigarette smoking and health? 

A. No, Ido not. 

(Zahn 15 marked for Identification.) 

Q. I will show you a document we've 

marked as Zahn 15 for identification. It is a 
copy of a letter from you to W.T. Hoyt, executive 
director. Council for Tobacco Research USA, May 7, 
1970. It bears the designation by your attorney 
ZN21839, and they have represented that it has 
come from your files. Can you tell us if you 
prepared that document, sir? 

A. I don't recall writing this letter but, 

obviously, I did. I have no doubt that I wrote it. 

Q. Does it refresh your recollection, 

sir, with regard to your drafting an article for 
Dr. Sommers regarding cigarette smoking and health? 
A. It -- yes, it does refresh my recollection. 
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as I believe I testified yesterday that I edited 
testimony that Dr. Sommers had given I believe in 
Washington, but that I did not write the article. 

1 merely edited what he had prepared at an earlier 
time. 

Q. Does the document refer to a draft of 

an article? 

A. Yes, it does . 

Q. And does it also say the draft was 

done with the view that Charlie Sommers would be 
the a utho r ? 

MR. SELLINGER: Objection to the form. 

If you ask him what the document says the document 
speaks for itself. 

Q. Sir. 

A. Yes, the letter says that. 

Q. And it doesn't refer to anything 

other than the fact that the article is based upon 
the testimony given by Dr. Sommers; correct? 

MR. KOELTL: Excuse me, but you are 

misstating the — 

Q. Let me ask you this, sir. 

MR. KOELTL: Wait a moment, and 

perhaps inadvertently, you really didn't read 

! 


accurately what that phrase in the letter says. 
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The phrase in the letter says it is based almost 
entirely on his testimony, referring to Charlie 
Sommers 1 testimony, just about a year ago before 
the House Interstate and Foreign Commerce 
Committee. 

MR. EDELL: Right. 

Q. Does it say that it's based upon an 

article by him? 

A. It's based on his testimony. 

Q. Right, so you edited his testimony, 

is that what you're telling us? 

A. Yes. 

MR. KOELTL: That's exactly what the 

witness testified to before. 

MR. EDELL: I don't think that he 

said that he edited any testimony. He said that 
he had edited prior works by Dr. Sommers. 

MR. KOELTL: Would you like the 
transcript reread? 

MR. EDELL: The transcript will say 

wha t it says. 

Q. What do you mean by in the letter, "Nor 

do I think it will mean over use of him," 
referring to Dr. Sommers? 

A. I can't recall what I meant by that at the 
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time I wrote it. 

Q. Do you recall that the article was 

subsequently published, sir? 

A. Yes, I believe it was. 

Q. And do you recall obtaining reprints 

of the article? 


A. 


I believe so. 


Q. For what purpose? 

A. To answer requests for information. 

Q. It wasn't for a mailing; is that 

correc t? 


A. 


I don't remember. 


Q. You understand the difference between 

a mailing and responding to requests for 
in forma tio n? 

A. Of course I do, Mr. Edell. 

Q. And what is the difference, sir? 

A. One is to send things in the mail generally 

and the other is to respond to a request from a 
specific individual, organization or whatever you 
wish. 

Q. Who is Janet Brown? 

A. She is an attorney. 

Q. With what firm in 1970? 


A. 


I believe Chadbourne, Park, Whiteside & 
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Wolff if I remember correctly. 


Was that firm counsel for CTR at that 


t ime? 


I really don't know. 


Q. Do you know whether Jacobson 

Meddinger was counsel for CTR at that time? 

A. I don't know when Jacobson Meddinger was 


retained . 


Was it your practice to send 


materials that were going to be published to 
counsel for their review at that time? 

A. My client always wanted material that was 


going to be issued to the public to be reviewed by 


counsel or by an attorney. 

Q. Why was that, sir? 

A. I can't speak for the client. The client 

wanted counsel to review anything that I was to 
issue publicly. 


And you never asked why; is that 


correct? 


21 A. I can't recall asking specifically why. It 

22 is a fairly common practice in the public 

23 relations business. 

24 Q. To have lawyers review everything 

25 before it's made public? 
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A. 


I believe so. 


2 
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Q. Regardless of the industry or the 

client; is that correct? 

A. I believe so. 

Q. When you were working for Dr. Lynch, 

did you provide any information to the public 
concerning his work? 

A. I believe I may have prepared some press 

releases for him. 

Q. And did you refer those matters to 

his attorney for their review prior to your 
issuing the press releases? 

A. I gave the material to Dr. Lynch for 

approval. Whether he had his counsel approve it 
or not, I don't know. 

(Zahn 16 marked for Identification.) 
(Zahn 17 marked for Identification.) 
Q. Did you author Zahn 16 and 17, sir? 

And again I believe the documents have a ZN 
designation by your attorneys reflecting the fact 
that they came from your files. 

A. No, I don't recall writing these two letters 

but I have no doubt that I did. I surely did. 

Q. There is a reference to the Ad Hoc 
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says, "The journal, I was told, already has 
received several highly critical letters which 
will appear in a future issue. I'd like to ask if 
you, through the Ad Hoc group perhaps, could 
stimulate letters from physicians generally 
approving the article and pointing out how clearly 
it hits at the nature of the controversy - or 
whatever . " 

A. Yes, I see that . 

Q. What Ad Hoc group are you referring 

to? 

A. I cannot remember. 

Q. You don't know whether it was the Ad 

Hoc legal group or anything else; is that correct? 

A. I do not recall. 

(Zahn 18 marked for Identification.) 

Q. I am going to show you -- before I go 

on, Zahn 17, is it, sir? 

A. Yes. 

Q. That was directed to whom? 

A. William Kloepfer. 

Q. I am going to show you a document 

which we've marked as Zahn 18. It's a memo from 
William Kloepfer to the Ad Hoc Legal Committee. I 
am going to ask you to review the document and see 


waga and spinelli 
certified shorthand reporters 


405 Northfield Avenue 
West Orange, N. J. 07052 
201-731-9666 


http://legacy.library.ucsf.e6BdtiridgxrBftpQQ/]aclfw.industrydocuments.ucsf.edu/docs/nxjl0001 






2 3 A. 



25 question to the witness? 


waga and spinelli 
certified shorthand reporters 


405 Northfield Avenue 
West Orange, N. J. 07052 
201 731-9666 



1 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
2 3 

24 

25 


L.S.Zahn l *- 231 

(Read back last question.) 

MR. SELLINGER: Objection to form. 

A. It's dated October 2, 1970. 

Q. What's the date of your letter which 

we marked as Zahn 17? 

A. September 28, 1970. 

Q. Again, sir, does that refresh your 

memory as to what Ad Hoc committee you were 
referring to when you wrote to Mr. Kloepfer? 

A. No, it does not. It may have been that but 

I just can't recall. 

Q. Are you aware of any other Ad Hoc 

committees at the Tobacco Institute other than the 
Legal Ad Hoc Committee? 

MR. PARRISH: Objection to the form 

of the question. 

Q. Or the Ad Hoc Legal Committee. 

MR. PARRISH: Objection to the form 

of that question. 

A. I don't know what all the committees are at 

The Institute. 

Q. You are aware of the Ad Hoc Legal 

Committee, though; correct? 

A. Yes, I had heard of. 

Q. Were you aware of any other Ad Hoc 
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committee other than the Ad Hoc Legal Committee? 

A. No. 

Q. What was done with the reprints of 

the article which appeared in the American 
Druggist referred to in these letters? 

MR. KOELTL: Wait a moment. Are you 

referring to any reprints that Mr. Zahn got? 

You've shown him three separate documents. Can 
you be more precise? 

Q. Do you understand the question, sir? 

A. Yes, I understand the question. 

Q. Would you answer the question? 

A. Would you repeat the question? 

(Read back last question.) 

MR. PARRISH: Objection to the form 

of the question. 

A. I believe I answered a few minutes ago that 

I -- I think I recall getting copies for 
responding to requests for information. 

Q. There was no mailing of these reprints; 

is that correct? 

MR. PARRISH: Objection to the form 

of the question. 

A. I cannot recall. 


Q. 


If there had been a mailing of these 
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reprints, would 

CTR or would you do it 


individ ua11y or 

would you send it out to an 


outside agency to do the 

mailing? 


MR. 

SELLINGER: Objection, 


spec ula tion. 




MR. 

KOELTL: 

We've gone to the 

point 

of speculation. 

I am going to direct the witness 

not to answe r. 




MR. 

PARRISH 

: Objection to form 

• 

MR. 

EDELL: 

How was that speculation? 

He can't recal1 

whe the r 

there was a mailing 

or not. 

MR. 

KOELTL: 

That is right, and 

now 

you are asking about details of a speculative 

mailing. 




MR. 

EDELL: 

If he used somebody 

to do 

mailings for CTR 

in or about that time frame 

o r 

any time frame I 

could go to that entity and 

see 

whether or not in fact a 

mailing was made. 


MR. 

KOELTL: 

You can certainly 

ask 

that question. 




MR. 

EDELL: 

That is what I just 

asked . 

MR. 

KOELTL: 

Yo u didn't. 


MR. 

PARRISH 

: No, you didn't. 


MR. 

KOELTL: 

Pose your question 

• 

MR. 

EDELL: 

Would you read the 



waga and spinelli 

certified shorthand reporters 


405 Northfield Avenue 
West Orange, N. J. 07052 
201-731-9666 


http://legacy.library.ucsf.e(fidtiiddgirBftpQQ/iactfw.industrydocuments.ucsf.edu/docs/nxjl0001 




L. S. Zahn 


234 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 
13 
1 4 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


question back please? 

(Read back last question.) 

MR. KOELTL: I've directed the 

witness not to answer that. 

Q. Did CTR do its own mailings? 

MR. KOELTL: Object to the question. 

There is no foundation for that. What do you mean 
by mailings in that context? 

MR. EDELL: The same mailings that he 

was referring to previously. 

Q. Would you tell your attorney what you 

mean by mailings/ sir? 

MR. KOELTL: No, I am going to direct 

the witness not to answer. If you want to pose a 
question without being argumentative you can. 


MR. 

EDELL: 

I did. 



MR. 

KOELTL: 

Pose it. 



MR. 

EDELL: 

You objected 

a nd 

yo u 

didn't know what 

mailings 

meant. Tha t 

i s 

not my 


fault. If you were listening to his definition 
before you would have heard it. 

Q. Sir, tell us what mailings are. 

A. When I speak of mailings I would be talking 

about mailings that I would do on behalf of a 
client . 
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Q. Would you do that yourself or would 

you send it out for the documents to be mailed? 

A. My mailing lists are maintained by a 

commercial mail house# I guess you'd call it. 

Q. What is the name of the commercial 

mail house that you're referring to? 

A. Adams Letter Company. 

Q. For what period of time have you been 

using Adams Letter Company? 

A. Letter Company. 

'Q. Yes. For what period of time have 

3 

you been using Adams Letter Company? 

A. I've been using Adams# I believe# since 

about the time I went into business for myself. 

Q. Where are they located? 

A. In New York -- in New York, yes. 55 Van Dam 

Street is the address. 

Q. And with whom do you work at Adams 

Letter Company? 

A. Well, I had worked for years with the owner# 

Bryan Born. He is dead now. I believe he died 
last year# and his wife, I believe, is operating 
the business now. 

MR. EDELL: Would you mark that 

please. 
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(Zahn 19 marked for identification.) 

Q. I show you a document we've marked as 

Zahn 19, appears to be a letter from you to Dr. 
Hockett of July 30, 1969, bears the designation 

your attorneys have been using for the documents 
coming out of your files as ZN3163. Can you tell 
us whether or not that is a document you authored, 
sir? 

(Zahn 20 marked for Identification.) 
A. Did you ask if I recall? 

Q. I asked whether you authored that 


document, sir. 

A. Yes, I'd say so. I don't remember having 

done so but there's no doubt that I wrote this 
letter . 


Q. On the second page you indicate that 

you recommend that another laboratory seek to 
duplicate this work using additional factors and 
parameters that are applicable. Do you see that? 

A. Yes. 

Q. To whom were you making these 

recommendations, sir? 

A. Obviously I wrote the letter to Dr. Hockett. 

Q. And what was Dr. Hockett's position 

in 1969? 
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1 

A. As it says on the letter, associate 

2 

scientific director. 

3 

Q. Was any of the research suggested by 

4 

you on page 2 conducted? 

5 

A. I don't even recall writing this letter. 

6 

Q. Do you recall whether or not the 

7 

Tobacco Institute did anything with regard to the 

8 

reprints of Dr. Sommers' article in the American 

9 

Druggist? 

10 

A. No/ I don't know. 

11 

Q. I am going to show you a document 

12 

which we've marked as Zahn 20/ a memo from Anne 

1 3 

Duffin. Who is Anne Duffin? 

14 

A. She works at The Institute. 

15 

Q. What institute? 

16 

A. Tobacco Institute. 

17 

Q. To Bill Kloepfer regarding Dr. 

18 

Sommers' American Druggist reprints and there is 

19 

a series of 13 "thoughts" on what to do with the 

20 

reprints. See if that refreshes your recollection. 

21 

sir. 

22 

MR. KOELTL: For the record, Mr. 

23 

Edell, you are not representing this came from Mr. 

2 4 

Zahn's files? 

2 5 

MR. EDELL: I didn't, did I? 

t 

< 
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MR. KOELTL: Because it doesn't have 
a Zahn n umber. 

MR. EDELL: I didn't, did I? If you 

want to know where it came from, you can ask me 
and I will tell you. 

MR. KOELTL: Where did it come from? 

MR. EDELL: It came from the Tobacco 

Institute files. That's why it has a T 
designation. 

A. Would you repeat your question, please? 

Q. Sure. I want to find out whether or 

not now that you've reviewed Zahn 20 it refreshes 
your recollection with regard to what was done 
with the reprints of the article written by Dr. 
Sommers for the American Druggist. 

A. No, it does not. 

MR. KOELTL: And you are referring to 
what TI did with the reprints? 

MR. EDELL: What anyone did with the 

reprints . 

MR. KOELTL: Witness already 
testified that he had reprints in order to respond 
toanyinquiries. 

Q. Mr. Zahn, other than simply appearing 

at these meetings where you made yourself 
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available to answer questions regarding research, 
didn't you have an ongoing relationship with the 
Tobacco Institute even after you became consultant 
to CTR? 

' MR. PARRISH: Objection to the form 

of the question. 

A. No . 

Q. Isn't it true, sir, that you would 

provide proposals and public relations advice to 
the Tobacco Institute from time to time? 


A. 


No . 


MR. PARRISH: Objection to the 

question. 

MR. KOELTL: I am going to object to 

the unspecified nature of the word proposal. 

MR. EDELL: He just said no. You 

have an objection? 

MR. KOELTL: Yes. 

MR. EDELL: Would you mark this 

please . 

(Zahn 21 marked for Identification.) 
Q. Sir, I am going to show you a 

document which we've marked as Zahn 21 for 
identification. It's a letter from you to Bill 
Kloepfer of August 23, 1974. It bears the 
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1 

designation of ZN3579 which your attorneys have 

2 

used to designate documents which have come from 

3 

your files. Did you prepare that letter, sir? 

4 

A. I don't recall writing it but I don't deny 

5 

having written it. I have no doubt that I did 

6 

wr i te i t. 

7 

Q. You see in the letter where it says. 

8 

"As you requested, here is a proposal to prepare a 

9 

document on the general subject of 'women and 

10 

smoking' for popular-type consumption. I'd be 

11 

happy ‘to take the assignment, if you wish." 

12 

A. Yes, I see that. 

13 

Q. And this doesn't refresh your 

14 

recollection with regard to your ongoing 

15 

relationship with the Tobacco Institute? 

16 

MR. PARRISH: Objection to the form 

17 

of the question. 

18 

Q. I am sorry,sir. 

19 

A. I never had such a relationship with The 

20 

Institute. 

21 

Q. Well, why were you doing this work 

22 

i 

then , sir ? ! 

23 

MR. PARRISH: Objection to the form 

| 

24 

o f the quest ion. 

25 

MR. KOELTL: Excuse me. Why was he 
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doing the work or looking for the work? 

Q. Sir. 

A. The letter refers to an assignment for which 

I asked or estimated $2,000. I was looking to 
make some money for a writing assignment. 

Q. Doesn't it start out, sir, you left 

out the language, "As you requested, here is a 
proposal"? 

A. Well. 

Q. Well, who initiated it? Did Mr. 

Kloepfer initiate this proposed assignment? 

A. I can't say for sure but apparently he did, 

as the letter states. 

HR. EDELL: Mark this please. 

(Zahn 22 marked for identification.) 

Q. I am going to show you a document 

we've marked as Zahn 22 for identification. It's 
a letter from you to William Kloepfer, 
vice-president, public relations. Tobacco 
Institute, October 19, 1970. It bears your 

attorneys designation of ZN3267 representing that 
it came from your file. I'd like you to review 
this document and see if it refreshes your 
recollection with regard to your ongoing 
relationship with the Tobacco Institute, 
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specifically the initial language, "As you 
requested, here are my thoughts on where 
Auorbach-Hamraond should have sought to publish 
their dog study," and you can review the entire 
document, sir. 

MR. PARRISH: Objection to the form 

of that question. 

MR. KOELTL: I am going to object to 

the question as argumentative. The witness has 
had an opportunity to review the document. If you 
want to ask any foundation, whether he recalls the 
document, I won't have an objection to that. 

Q. Will you answer the question, sir? 

Mr. Zahn? 

A. Will you repeat the question please? 

(Read back last question.) 

A. I cannot recall having written this letter 

but I have no doubt that I did write it. I see 
nothing — I've never had any relationship of an 
ongoing nature with the Tobacco Institute, and in 
reading the letter, it seems that I was responding 
to a request for information on the subject of 
smoking and health. 

Q. So, in other words, you responded to 

requests from the Tobacco Institute on any 
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• . 

information pertinent to the issue of cigarette 
smoking and health; is that your testimony, sir? 

MR. PARRISH: Objection. 

MR. KOELTL: Object to that question 

as argumentative. 

Q. Sir. 

MR. KOELTL: Direct the witness not 

to answer. 

MR. EDELL: On what basis? 

MR. KOELTL: Argumentative. You are 

arguing with the witness. 

MR. EDELL: I am not arguing with the 

witness. I thought the witness' testimony 
previously was that his only relationship with the 
Tobacco Institute was his going to Washington to 
make himself available to answer questions with 
regard to ongoing research. 

Q. Isn't that what you told us, sir? 

MR. KOELTL: Objection. That 

mischaracterizes the testimony. You've inquired 
with the witness yesterday about a specific 
project, yesterday about a relationship with the 
Tobacco Institute; you've inquired of the witness 
about specific documents, about inquiries that 
have gone back and forth between Mr. Kloepfer and 
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Mr. Zahn; you've confused the issue with respect 
to whether there is a contractual arrangement, 
whether he's doing a specific project, and the 
only thing you are trying to do in those questions 
is to argue with the witness and to attempt to 
mischaracterize the witness' testimony and that's 
why your question was argumentative. 

MR. EDELL.: Mr. Koeltl, you don't 

have to raise your voice. All you have to do is 
talk. You want to direct the witness not to 
answer the question, you can do that also. There 
is no reason to raise your voice. 

MR. KOELTL: I did direct the witness 

not to ans wer. 

MR. EDELL: I understand that. 

MR. KOELTL: Also time for the 

morning break. 

MR. EDELL: Can't stop you from 

directing the witness not to answer questions and 
I can't stop you from taking breaks. 

MR. KOELTL: It's the morning break. 

(Short recess.) 

MR. EDELL: Mark this. 

(Zahn 23 marked for Identification.) 

Q. Mr. Zahn, I am going to show you a 
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document which consists of a number of pages, the 
first of which is a memo from Leonard S. Zahn and 
it attaches a draft of an ad entitled The Truth, 
The Whole Truth and Nothing But The Truth about 
the smoking dogs, ask you to review this, sir, and 
see if it refreshes your memory with regard to the 
extent of your relationship with the Tobacco 
Institute during the time period you were public 
relations counsel to CTR. It bears the Tobacco 
Institute designation of T28170 and I'd like to 
point'out certain language, specifically, "I 
wonder if this shouldn't be more directly (and 
more strongly) and anti-ACS." I assume that that's 
referring to the ad or the draft of the ad which 
is attached to it. 

I'd like to first ask you to take a 
look at it and see if that refreshes your memory 
with regard to the extent of your relationship 
with the Tobacco Institute. 

Sir? 


21 A. 


I have no doubt I wrote that note even 


22 though there is no date on it. I don't remember 


2 3 wr i ting it — 


Is that your signature on the first 


25 page? 
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A. Yes, it's my note pad. There is no doubt 

that I wrote it, as I say, but I have no 
recollection of ever having received this document 
attached to my note. 

Q. Were you retained by the Tobacco 

Institute to provide public relations counsel to 
it concerning advertisements on the smoking dog 
s t ud y ? 

A. Never. 

Q. The comments on the first page of 

Zahn 23 are in fact directed to an advertisement 
on the smoking dog study; correct, sir? 

A. I am sorry. I don't understand your 

question . 

Q. What is the subject of the 

advertisements that are attached to the first page 
of Zahn 23? 

A. Do you want me to read the typed headline? 

The Truth, The Whole Truth and Nothing But The 
Truth about the Smoking Dogs. 

Q. And does the advertisement pertain — 

you've read the advertisement, did you not, sir? 

A. Yes. 

Q. Does it pertain to the smoking dog 

s t ud y ? 
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Yes . 


Q. What I asked you is whether or not 

your comment, "I wonder if this shouldn't be more 
directly (and more strongly) and the anti-ACS," 
and by the way, ACS is American Cancer Society? 

A. Yes. 

Q. Were comments made to you, to Mr. 

Kloepfer, that Mr. Kloepfer is the Bill that 
you're referring to here; correct? 

A. I can't say for sure but yes, I would agree 

that it's probably Bill Kloepfer. 

Q. Pertain to an advertisement proposed 

by the Tobacco Institute regarding the smoking dog 
study; correct? 

A. Apparently, yes. 

Q. And you have no idea why you were 

commenting on it; is that correct? Because you 
didn't have a relationship with the Tobacco 
Institute at that time? 

A. At no time did I have a business 

relationship with the Tobacco Institute. If I may 
just add one more or continue along that point, I 
believe I testified yesterday that I was paid only 
once by the Tobacco Institute for a writing 
assignment. As I said a moment ago, I've no doubt 
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that I wrote this note. I just cannot recall 
having written it or when. 

Q. What other work did you do with 

regard to the Auorbach-Hammond study? 

MR. SELLINGER: Objection to the form. 

A. I can't recall having done what you describe 

as work on the Auorbach dog study, the 
Auorbach-Hammond Dog Study. 

Q. How do you interpret my use of the 

word work, sir? 

A. It can be interpreted I suppose in many ways. 

Q. I want to know how you interpret it 

so I can ask many more narrow questions. 

A. Did I spend weeks, months doing something in 

regard to it? 

Q. So you may have spent less time in 

regard to the Auorbach -- 

A. I can't recall doing anything specific in 

regard to it. 

Q. You don't remember contacting Mr. 

Kilpatrick concerning the Auorbach-Hammond Study? 

A. Yes, Ido. 

Q. Tell us who Mr. Kilpatrick is or was? 

A. He was a journalist. I believe he still is. 

Q. With any particular organization? 
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you prepared that document, sir? 

A. I am sure I wrote the letter. I don't 

remember writing it over 16 years ago but there's 
no doubt that I did write it. 

Q. And did you write that letter, again 

referring to Zahn 24 for identification, in your 
capacity as public relations counsel to CTR? 

A. I was public relations counsel to the CTR at 

the time, yes. 

Q. I knew that, sir. What I am trying 

to find out is whether you wrote the letter which 

i 

we've marked as Zahn 24 for identification in your 
capacity as public relations counsel for CTR. 

A. What do you mean by capacity? 

Q. Well, as I understand it, you were 

employed as public relations counsel to CTR in 
1970; right? 

A. Yes. 

Q. But I assume that you did other 

things other than simply act as public relations 
counsel for CTR at that time. If you wrote a 
letter to a friend or if you went out for dinner 
on a social basis, you didn't do that as a 
representative of CTR; correct? 

A. Mr. Edell, you can assume what you want. I 
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was serving at that time and am now as public 
relations consultant to CTR. That is my capacity. 

Q. I understand. 

A. As far as the council is concerned. 

Q. Does that mean that everything you do 

is as a representative of CTR? 

MR. KOELTL: I am going to object to 

that. It's argumentative. 

MR. EDELL: It is not argumentative. 

I am trying to explain to the witness the 
difference . 

Q. In other words, Mr. Zahn, I am trying 

to find out, for instance, when you do your work 
or did your work for Henry Lynch, you weren't 
acting as a representative of CTR at the time, 
were you? 

A. No, of course not. 

Q. But you were still public relations 

counsel at that time for CTR, were you not? 

A. Yes. 

Q. That is what I am trying to 

distinguish, between work that you do as public 
relations counsel for CTR and work that you do not 
do in your capacity as public relations counsel 
for CTR, and I want to find out whether or not 
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your writing Zahn 24 was done in your 
representative capacity as public relations 
counsel for CTR. 

A. I agree with you. My capacity at that time 

was as public relations consultant to CTR. 

Q. And you wrote that letter as public 

relations counsel to CTR; is that correct? 

MR. KOELTL: I am going to object to 

the question unless you establish as a foundation 
whether the witness even asked himself or had an 
understanding at the time when he wrote the letter 
whether he was doing it in any capacity. 

MR. EDELL: That is what I am asking 

him, whether or not he wrote the letter in his 
capacity as public relations counsel for CTR. 

MR. KOELTL: What I am saying is you 
haven't even established the foundation, whether 
he asked himself or whether he had an 
understanding at the time whether he was doing 
that. 

MR. EDELL: I think it's a 

disingenuous objection. All you are trying to do 
is suggest to your client that he say he doesn't 
remember — 

MR. KOELTL: It is not disingenuous. 
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and I think your comment is unprofessional. 

MR. EDELL: Let me finish. I think 

your statement is disingenuous and all it is is a 
means by which for you to transmit to your witness 
the suggestion that maybe he doesn't remember what 
capacity he wrote this letter in back in 1970. 

MR. KOELTL: Your comment is improper. 

In fact, your question is improper given a letter 
that he doesn't even recall writing. 

Q. Sir, very simple question. Did you 

write this letter marked Zahn 24 for 
identification today as public relations counsel 
for CTR? 

A. I thought I had responded to that. I was 

public relations counsel to CTR at the time I 
wrote this letter. I don't remember writing the 
letter but I have no doubt, I do not deny that I 
d id wr i te i t. 

Q. And you don't know whether or not you 

did it in your capacity as a representative of CTR 
at the time? 

A. I've just stated that I was working for CTR 

at the time as its public relations consultant. 

Q. Maybe we are misunderstanding one 

another, sir. I tried to give you the example 


waga and spinelli 

certified shorthand reporters 


40S Northfield Avenue 
West Orange. N. J. 07052 
201-731-9666 


http://legacy.library.ucsf.edBdtiridgxrBftpQQ/]adfw.industrydocuments.ucsf.edu/docs/nxjl0001 



L.S.Zahn * • 254 

1 

before of when you were a public relations counsel 

2 

for CTR and you also did work for other clients. 

3 

A. Yes. 

4 

Q. Now, when you did work for other 

5 

clients, you were not acting as a representative 

6 

of CTR; correct? 

7 

A. Yes. 

8 

Q. Despite the fact that you were 

9 

retained as public relations counsel for CTR; 

10 

correct? 

11 

A. Yes. 

12 

Q. Now, all I am trying to do is find' 

13 

out whether you wrote this letter marked as Zahn 

14 

24 for identification in your capacity as a 

15 

representative of CTR. 

16 

MR. KOELTL: I object to the question. 

17 

Asked and answered. Arguing with the witness. 

18 

You've asked it and he's answered it about three 

19 

t imes. 

20 

MR. EDELL: I think the witness only 

21 

said that back in 1970 he was public relations 

22 

counsel for CTR. He didn't say that I don't 

23 

recall whether I wrote this in a representative 

24 

capacity or I did write it in a representative 

25 

capacity. I think the witness misunderstood the 
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1 

question. 


2 

MR. KOELTL: I think you've been 


3 

arguing with him. 


4 

MR. EDELL: It certainly wasn't a 


5 

i 

responsive answer. i 

i 


6 

MR. KOELTL: It was. 


7 

MR. EDELL: How does that answer the 


8 

question? 


9 

MR* KOELTL: The record will speak 


10 

for i tself. 


11 

* MR. EDELL: I thought you would 


12 

respond that way. Are you going to direct him not 


13 

to answer? 


14 

MR. KOELTL: No, he's answered it 


15 

already. I don't have to direct him, he's 


16 

answered the question. 


17 

MR. EDELL: I don't think he's 


18 

responded to the question. He may have provided a 


19 

answer but he didn't respond to the particular 


20 

question that was posed to him. 


21 

MR. KOELTL: I believe it's 


22 

responsive. I'll direct him not to answer. 


23 

Q. What responsibilities did you have in 


24 

1970 as public relations counsel to CTR which 


2 5 

would cause you to write the letter which we've 
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marked as Zahn 24 for identification? 

A. I can't recall looking at the letter you're 

referring to but I do see that apparently Mr. 
Kilpatrick had written me because I -- the letter 
said I was of course delighted to get your letter 
of August 31. I don't remember that, but 
apparently he had written me and asked for some 
information. 

Q. Do you recall Mr. Kilpatrick writing 

a column critizing the Hammond-Auorbach Study? 

A. I recall a column by him on that subject, 

yes, and it may well have been critical. 

Q. As public relations counsel, do you 

attempt to find out all of the facts pertinent to 
a particular subject before you give your client 
advice as to how it should respond on that 
particular subject? 

A. That's a rather broad question. I try to 

advise clients on the basis of whatever knowledge 
I can gain about any particular matter. 

Q. Do you try to gain as much 

information as possible before you give them 
advice on a particular subject? 

A. I try to have information on any particular 

subject that would make me feel confident that I'm 
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advising the client to the best of my ability. 

Q. And does that include attempting to 

obtain as much information as possible on a 
particular subject? 

A. Obviously, yes. 

Q. Did CTR take a position with regard 

to the Hammond-Auorbach Study? 

A. I don't believe so. 

Q. Did any members of the Scientific 

Advisory Board take a position on the 
Hammond-Auorbach Study? 

A. I cannot speak for members of the Scientific 

Advisory Board. 

Q. You were aware that there was this 

controversy going on with regard to the 
Hammond-Auorbach Study at the time that it was 
published, were you not, sir? 

A. Before it was published, yes. 

Q. And it continued after it was 

published also, did it not? 

A. I don't recall. I would believe so, yes. 

Q. In fact, you recall the Tobacco 

Institute taking out advertisements pertinent to 
that study? 

A. Frankly, no, I don't recall those ads. 
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(Zahn 25 marked for Identification.) 

Q. I am going to show you Zahn 25 for 

identification and see if it refreshes your 
recollection with regard to the advertisements 
taken out by the Tobacco Institute pertinent to 
the Hammond-Auorbach Study. 

MR. KOELTL: For the record, Mr. 

Edell, while the witness is reviewing the document, 
would you represent for the record where the 
document comes from? 

MR. EDELL: Comes from Philip Morris' 

f iles , I bel ieve .. 

MR. KOELTL: Thank you. 

A. Frankly, I can't read this print. It's 

quite too smal1 . 

Q. It doesn't jog your memory — when 

you're saying it's too small you are referring to 
.the reprints of the letters. 


Yes . 


You can read what it says on top. 


A. Yes. I don't remember ever seeing this in 

print. There is no indication here that it was 
published. But I just don't remember ever having 
seen this before. 

Q. Do you recall being part of a group 
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of individuals who were attempting to develop 
recommendations regarding the continuing dispute 
over the American Cancer Society's actions with 
regard to the Auorbach-Hammond Study? 


MR. PARRISH: Objection to the form 

of the question. 

Q. Sir. 

A. No, I do not remember. 

Q. Who is Mr. Ruder? 

A. That may be William Ruder. He's a public 

relations man. 

Q. Did you have any contact with him? 

A. Yes, I've had some contact with him. 

Q. In the context of your work at CTR? 

A. While I have been public relations 

consultant to CTR, yes. 


What has your contact been with Mr. 


Ruder ? 


I can't recall the specific details of even 


the occasions. 


Do you recall generally what your 


contact has been with him, sir? 


Well, the most recent one was I think last 


year 
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MR. KOELTL: Mr. Zahn, the deposition 

has been limited to the period prior to January 1 


of 1982. 


Can you tell us who, I don't know 


whether it's a Ms./ Miss or a Mr. or a Mrs. 
Saunders of Ruder & Finn is or was? 

A. That name is -- Ruder & Finn is totally 

unfamiliar to me. I just don't remember that name 


at all. 


A person by the name of Warshaw at 


11 Ruder & Finn? 

12 A. I just don't recall that name. 

13 Q. Ruder & Finn is what, sir? 

14 A. It's a public relations agency. 

15 Q. And who is Mr. Holtzman? 

16 A. If it's Alexander Holtzman/ he is an 

17 employee at Philip Morris. 

18 Q. I am going to show you a document 

19 which we are going to mark as Zahn 26 for 

20 identification. It is a memorandum by William 

21 Kloepfer of June 12/ 1970 to Horace Kornegay, 

22 copies of which were sent to a number of 

23 individuals, including you. This document did not 

24 come from your file. It's marked as T25438 in the 

25 Tobacco Institute's files, and I am going to ask 
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you to review this document to see whether or not 
it refreshes your recollection with regard to your 
participating in a group which was attempting to 
develop recommendations concerning the continuing 
dispute over the American Cancer Society's actions 
with regard to the Auorbach-Hammond Beagle dog 
study, and I specifically direct your attention to 
the first paragraph, "On June 10 I met in New York 
with the following persons to develop further 
recommendations in the continuing dispute over the 
American Cancer Society's sequestration of the 
current Auorbach-Hammond beagle dog experimental 
data: Messrs, Shinn and Holtzman of the Ad Hoc 

Legal Committee; Bowling of Philip Morris; Ruder, 
Saunders and Warshaw of Ruder & Finn; and Zahn, 
consultant to CTR." 

MR. PARRISH: Objection to the form 

of the question. 

MR. SELLINGER: Objection to the form 

MR. PARRISH: Same objection. 


22 first 


MR. DROZDOWSKI: Want to mark that 


MR. EDELL: Mark it as 26. Doesn't 


24 make a difference. He can look at it. 

25 (Zahn 26 marked for Identification.) 
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1 

MR. KOELTL: What was the question? 


2 

MR. EDELL: Would you read it back 


3 

please . 


4 

I will rephrase it if it will make it 


5 

easier. All I wanted the witness to do is to tell 


6 

us whether or not reviewing Zahn 26 for 


7 

identification has refreshed his memory with 


8 

regard to his participation in a group of 


9 

individuals who were attempting to develop 


10 

recommendations pertinent to the American Cancer 


11 

Society's actions with regard to the 


12 

Auo rbach—Hammond Beagle dog study. 


13 

MR. PARRISH: Objection to the form 


14 

of the question. 

, ■ 

15 

MR. SELLINGER: Objection. 


16 

A. I gather you were asking if I was at this 


17 

June 10 meeting. 


18 

Q. I ask you whether or not it refreshes 


19 

your memory, sir, with regard to any participation 


20 

in any group which formulated recommendations 


21 

pertinent to the American Cancer Society's actions 


22 

concerning the Auorbach-Hammond smoking dog study. 


23 

A. I don't recall having been at any such 


24 

meeting. 


25 

Q. Did your responsibilities at CTR 

1 

i 
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include attending meetings to discuss 
recommendations as to what should be done by the 
industry pertinent to various studies such as the 
Auorbach-Hammond Study? 

A. No . 

Q. Who is Horace Kornegay? 

A. He is at the Tobacco Institute. 

Q. And you've told us who Mr. Hardy was, 

attorney at Shook, Hardy & Bacon; correct, sir? 

A. Yes. 


Q. j And Mr. Shinn is another attorney at 
Shook, Hardy & Bacon? 

A. Yes. 

Q. Mr. Bowling was in charge of public 

relations for Philip Morris; correct? 

A. At one time, yes, I believe so. 

Q. And later became -- 

A. I believe assistant to the chairman. 

Q. Who is Mr. Wade? 

A. Wade? There was a Charles Wade. 

Q. Who is Charles Wade? 

A. He was — he used to be at R.J. Reynolds 

Tobacco Company. 

Q. In what capacity? 

A. I believe he was in charge of public 


waga and spineili 

certified shorthand reporters 


405 Northfield Avenue 
West Orange, N. J. 07052 
201-731-9666 







# 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


L.S.Zahn "* * 264 

relat ions . 

Q. Who is Mr. Blalock? 

A. Blalock? 

Q. Blalock. John Blalock. That’s the 

only Blalock I know, and he was head of public 
relations at Brown & Williamson Tobacco. 

MR. EDELL: Would you mark this 

please. 

(Zahn 27 marked for Identification.) 

Q. I am going to show you a document 

we've marked as Zahn 27. It's a letter from 
Horace Kornegay to Joseph F. Cullman, chairman of 
the board and chief executive officer, Philip 
Morris. It's dated September 18, 1970, and ask 

you, sir, to review this document and see if it 
refreshes your recollection with regard to your 
participation in a group concerning the 
Auorbach-Hammond Study. Specifically, refer you 
to the last full paragraph, "It is my suggestion 
that a discussion of the status of this whole 
matter could be helpful at this stage in 
developing additional ideas and assignments. To 
this discussion it seems to appropriate to invite 
Messrs. Hardy, Shinn, Bowling, Wade, Blalock, Zahn 
and Holtzman as well as The Institute's staff." 


waga and spinelli 

certified shorthand reporters 


405 Northfield Avenue 
West Orange, N. J. 07052 
201-731-9666 


http://legacy.library.ucsf.e6BdtinldgirBf[pQQ/iactfw.industrydocuments.ucsf.edu/docs/nxjl0001 


L. S. Zahn 


265 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 

25 


I will represent to you that this 
came from the files of Philip Morris. 

MR. SELLINGER: Objection to the form. 

MR. PARRISH: While the witness is 

looking at the document I notice that it does have 
a confidential statement portion. I would request 
this part of the transcript of this document being 
treated as confidential under the protective order. 

MR. KOELTL: The witness has had an 

opportunity to review the document. Would you 
rephrase your question? 

q. Now that you've reviewed the document 

which we've marked as Zahn 27 for identification -- 
no, I am going to let him answer the question as 
it stands. 

MR. KOELTL: Okay. Could we have the 

question read back? 

(Readyback last question.) 

A. I've read the letter. I see no indication 

here that any discussion -- any meeting was held 
and if it were, I just don't recall having been at 
any such meeting. 

q. Do you recall counseling Dr. Sommers 

regarding his response to the Auorbach-Hammond 
Stud y? 
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A. No, Ido not. 

MR. GDELL: Would you mark this, 

please . 

(Zahn 28 marked for identification.) 

Q. I show you Zahn 28 for identification. 

The first document is a handwritten letter from 
Dr. Sommers to the editor, Washington Post; the 
second is a letter from you to Dr. Sommers of 
February 24, 1971 enclosing the third document 
which is a letter from Dr. Sommers to the editor 
Washington Star. The documents bear the ZN 
designation 220 through 221 and then ZN217 and ZN222. 
See if that refreshes your recollection, sir, with 
regard to providing Dr. Sommers with public 
relations advice concerning his response to the 
Auorbach-Hammond Study. 

A. Some of the right -- the whole right side 

has been chopped off in copying. 

Q. That is how the document was provided 

to us, sir, by counsel for -- well, counsel for 
CTR and by you. 

A. The sense of it is here, I think. 

Q. You are referring to the first letter; 

is that correct? 

A. Yes, the handwritten letter. 
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MR. KOELTL: First page of the 

document that’s been marked Zahn 28. 

A. And I see the top few lines of it. 

Q. Does that refresh your recollection, 

sir? 

A. No, I don't recall this at all. 

Q. Did you prepare the document that 

bears the designation ZN217? 

A. Oh, I have no doubt that I did. 

Q. And did you prepare the document that 

bears the designation ZN222? 

A. Well, X don't believe I prepared that. 
Apparently — I may have asked CTR to type it out. 
It's on CTR letterhead. I have no doubt that the 
letter with my name on it I did write. I just 
don't recall having done so. 

Q. Did you ever discuss the smoking dog 

study with Dr. Sommers? 

A. X really can't recall having done so. 

Q. Were you ever advised that he had 

been invited by the reseachers. Dr. Auorbach and 
Dr. Hammond, to examine their data? 

A. I don't remember that at all. 

MR. EDELL: Would you mark this 

please. 
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L. S. Zahn 

(Zahn 29 marked for Identification.) 
(Zahn 30 marked for Identification.) 
Q. What was Dr. Sommers' position in 

1971 so far as CTR was considered? 

A. I can't recall for sure. He may have been 

research director or something like that. 

Q. I am going to show you a document we 

marked as Zahn 30 for identification. Did you 
prepare that document, sir? 

A. I don't remember it but, yes, I must have. 

It's on m t y note pad with my logo on it. I have no 


doubt I did. 


I show you a document we've marked as 


Zahn 29 for identification which is a document 
which bears the designation ZN225, letter to the 
editor. Tobacco Institute Replies, March 17, 1971. 

I am going to ask you to review the document and 
see if it refreshes your recollection with regard 
to whether or not Dr. Sommers was invited to 
review the researcher's data of the 
Hammond-Auorbach Study. 

Just so there is no mistake, Mr. Zahn, 
the markings on the document were not markings 
that were on the document when it was provided, to 
us. I apologize for that. 
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MR. KOELTL: Thank you, Mr. Edell. 


MR. EDELL: You're welcome. 


Q. Sir. 

A. I don't recall having seen this at all. 

Q. That wasn't the question. The 

question was to did it refresh your memory with 
regard to whether or not Dr. Sommers was invited 
to review Drs. Auorbach and Hammond's data. 

A. No, it doesn't. I don't recall even the 

text of this telegram. I just don't recall his 
ever having been invited. 

Q. Do you recall him ever telling you 

that the invitation had been withdrawn? 

A. I don't recall ever having discussed his 

matter with him. I may have but I just don't 
remember. It's almost 16 years ago. I can't 


recall it. 


MR. EDELL: No objection, counsel, to 


him testifying how many years ago it was? 

MR. KOELTL: No. You are not 

objecting to his answer. Are you? 

MR. EDELL: No, certainly not. 

MR. KOELTL: It's now 12:35. It's 

probably a convenient place to break for lunch. 
Is that all right with you? 
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MR. EDELL: Makes no difference to me. 

(Luncheon recess . ) 

AFTERNOON SESSION 

(Zahn 31 marked for Identification.) 

MR. EDELL: 32 and 33. 

(Zahn 32 and Zahn 33 marked for 
Identification.) 

(Zahn 34 marked for Identification.) 

Q* Mr. Zahn, you've reviewed Zahn 31 for 

identification? 

A. Yes, I've read it. 

Q. That document came from your file. 

Can you tell us what it is? 

A. I have no idea. I do not recollect ever 

havingreceivedit. 

Q. We are talking about what you believe 

to be the absence of a continued relationship with 
.the Tobacco Institute. I am going to show you a 
document which we've marked as Zahn 32 for 
identification, the first page of which appears to 
be a memo from you to Bill, presumably Kloepfer, 
of August 27, 1970 containing your comments about 

a draft of some advertisements. Can you tell me, 
sir, whether or not that is your signature on the 
first page of the document? 
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MR. SELLINGER: Objection to the form 

Q. The document bears a Tobacco 

Institute designation, not a designation from your 

file. 

MR. KOELTL: The handwritten notes on 

the second and third page of the document are not 
very legible, in fact they're illegible. 


MR. EDELL:. Take it up with Chuck 


Ruff. 


A. Would you repeat the question? 

Q. Whose signature is on the first page 

of Zahn 32 for identification? 

A. Clearly it's my signature. 

Q. Did you prepare that memorandum, sir? 

A. I have no doubt I did, yes. I don't 

remember it and I am not sure that the Bill would 
be to Bill Kloepfer. I cannot say with any 
certainty because we're going back over 16 years 
and there were, I think, some other Bills around 


then. 


How many other Bills? 


I can recall of Bill Smith. 


From where? 


Reynolds Tobacco Company. 


And he on occasion sent you 
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advertisements for the Tobacco Industry? 

A. I don't recall anybody sending ads to me, 

but there were other Bills around. 

Q. Let's see if we can clarify which 

Bill we are referring to in your August 27, 1970 

memorandum which we've marked as Zahn 32 for 
identification. I am going to show you a document 
which we've marked as Zahn 33 which is a letter 
from William Kloepfer signed Bill to Leonard S. 

Zahn of September 1, 1970 bearing Tobacco 

Institute designation T28166, "Thank you for your 
August 27 comments about the .first and second of 
the series of seven advertisements," it goes on. 

Why don't you take a look at this document and see 
if it refreshes your memory as to which Bill you 
were referring to in Zahn 32 for identification, I 
believe . 

A. I don't recall receiving this letter but 

there's no doubt that the Bill in my note of a few 
days before must have been Bill Kloepfer. 

Q. Sir, how is it that the two documents 

Zahn 32 and 33 were not produced in the files 
which were produced pursuant to the subpoena in 
this matter? 

A. You mean why they were not in my files? 
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w , 

Q. Right. 

A. I have no way of knowing. I may not have 

kept the documents at all when I received them. 

Q. How do you decide whether to keep a 

document or not? 

A. I suppose it's a judgment at the moment. 

Q. What do you base the judgment on? 

A. It all depends how I feel at the moment. 

It's a very difficult question to answer. 

Q. I just want to find out what your 

b u s i n e‘s s practice is. Your business practice is 
to look at a document at a given moment and then 
decide whether you want to keep it in your files 
or not? 

A. Pretty much so. 

Q. And that's how it's been during the 

entire period that you worked for CTR? 

A. I would say so. It was not automatic that 

everything I got was put into the file. 

Q. I understand that. I want to know if 

there was any criteria you used in deciding 
whether or not to keep a particular document in 
your files or whether or not to discard it, and 
apparently there's no specific criteria that you 
have; is that correct? 
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A. I would agree with that, yes. 

Q. I am going to show you Zahn 34 for 

identification, first page of which is apparently 
a reproduction of a folder entitled communications 
committee 1970-1974. It bears your attorney's 
designation as ZN21240. Is that in fact a copy of 
the folder which you maintain in your office for a 
communication committee 1970 through 1974? 

A. Did you ask whether this folder came from my 

files? 

Q. Yes . 

MR. KOELTL: That folder, you mean 

the first page of the document? 

MR. EDELL: And the documents that 

are attached to it. They are numbered in 
sequential order. I assume that your attorneys 
numbered the documents as they appeared in the 
sequence in his files. Is that not correct, 
counsel? 



20 

21 

22 

23 

24 

25 


MR. KOELTL: I don't know the number 

system that was used. I can make similar 
assumptions but I can't represent that to you. 

MR. EDELL: I think we will need the 

original documents here then to take this witness' 
deposition. 
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MR. KOELTL: Ask the witness whether 

or not he recalls or if he knows. 

MR. EDELL: I asked him a specific 

question. 

A. I can't recall having received these 

documents. I would assume that, yes, they were in 
my files. This folder came from my files. If 
this is what counsel says, this is what was 
provided to you. I have little doubt that that 
was true. 

Q. The Communication Committee, was that 

the Tobacco Institute Communication Committee? 

A. I would say so, yes. 

Q. And you attended meetings of the 

Communication Committee? 

A. Yes, I've stated that I have. 

Q. Did you attend meetings during the 

period 1970 through 1974? 

A. Whether I attended all, I don't know, but 
yes, I have attended meetings. I wasn't a ware of 
the time period but I obviously did. 

Q. Did you do anything to help implement 

the policies adopted by the Communications 
Comm i t te e? 

MR. PARRISH: Objection to the form 
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of the question. 

A. I am not quite sure I understand what you 

mean . 

Q. Let's be more specific. 

If you take a look at the document 
ZN21243 which is the next to last page, it has 
strategic objectives. Did you in any way attempt 
to aid the Communication Committee in achieving 
these strategic objectives? 

MR. SELLINGER: Objection to the form. 

A. I believe I testified that I attended 

meetings of this committee to answer any questions 
that might be raised about smoking and health. I 
had nothing at all to do with whatever policies or 
programs or any other considerations that the 
Communications Committee decided on and then went 
ahead with. 


Q. Did you ever attempt to inform the 

public that there still existed a scientific 
controversy about smoking and health? 

MR. PARRISH: Objection to the form 


of the question. 

A. I have, as I recall, informed the public 

about scientific information related to smoking 
and health. 
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Q. That wasn't my question, sir. 

A. Would you let me finish, please? 

Q. I thought you stopped. X am sorry. 

A. Whether that supports the phraseology that 

you use, I don't know. 

Q. You don't know whether or not you 

provided the public with information that there 
existed a scientific controversy about smoking and 
health; is that correct? 

A. I don't know how people interpret what they 

read or what they see. 

Q. Isn't your profession concerned with 

attempting to put information in a form in which 
the person who receives that information will 
interpret that information in the fashion in which 
it was meant to be communicated? 

MR. KOELTL: I am going to object to 

that question. I think it's argumentative and I 
don't think it's intelligible. 

A. I really don't understand the question. 

Q. Well, what criteria do you use in 

looking at the information that your client is to 
communicate to the public in terms of how the 
public will perceive that information? 

A. We try to communicate it clearly, simply and 
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with the hope that it will be understood. Now, 
people can look at the same set of data and come 
up with different interpretations. 

Q. Well, isn't your objective to attempt 

to anticipate how that information will be 
understood by the public? 

A. I have no idea how anybody will -- can 

anticipate -- how I can anticipate any such thing. 
I can hope but I can never be sure of how anything 
will be treated or received. 

Q. , Well, did you ever communicate to the 
public information in the hopes that it would 
convey to the public the fact that there still 
existed a scientific controversy about smoking and 
health? 

A. I can't ever recall anything specifically 

along the lines you've just described or the way 


you put it. 


You seem to qualify your answer 


specifically, sir. Did you generally attempt to 
communicate to the public the fact that there 
existed a scientific controversy about smoking and 
health? 


24 A. 


You mean did I use that phrase scientific — 


No, the substance of that phrase, sir. 
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1 

A. I don't believe so. I do not recall using 

2 

the phrase scientific controversy, although I 

3 

believe such a controversy existed but I don't 

4 

recall having used it. I may have, I just don't 

5 

r emember . 

6 

Q. You must have misinterpreted me. I 

7 

didn't ask you whether or not you specifically 

8 

used that phrase, sir. What 1 meant to ask you 

9 

was whether or not you attempted to communicate in 

10 

substance to the public that there existed a 

11 

scientific controversy about smoking and health. 

12 

A. I did communicate information to the public. 

13 

Now, whether the public through the press who 

14 

received the communications came up with an 

15 

interpretation that there was a controversy, I 

16 

have no control over. 

17 

Q. I understand that, sir. 

18 

A* So, I cannot say. I just cannot say whether 

19 

the information I transmitted say in the form of a 

20 

press release would be received or interpreted 

21 

that way. 

22 

Q. Okay. I understand your response. 

23 

Did you ever attempt to communicate 

24 

to the public in substance that there existed a 

2 5 

scientific controversy about smoking and health? 
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A. Again, it's an almost impossible question to 
answer because what someone in the public may 
interpret as being material related to a 
controversy, that may not have been the intention 
of the material at all. 

Q. I understand that. I am not asking 

how the public interpreted that, sir. I am asking 
about your motivation, your intent. Did you 
intend in substance to communicate to the public 
the fact that a scientific controversy existed 
regarding smoking and health? 

A. I cannot recall having done so. I may have 

but I just don't recall. 

Q. Did you attempt to communicate to the 

public that the only way to resolve the scientific 
controversy about smoking and health was through 
scientific research, and again, in substance. 

A. I may well have. I don't recall specifics 

but I may have, yes. 

Q. Did you ever attempt to communicate 

to the public the Tobacco Industry's research 
commitment to resolving the scientific controversy 
about smoking and health? 

MR. KOELTL: I am going to object to 

the question in view of the long dialogue we've 
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had before. If you want to break that question 
down in some way, I will allow the witness to 


answer that. 


MR. EDELL: Are you directing him not 


to answer the question? 


MR. KOELTL: Yes. 


MR. EDELL: On what basis? 


MR. KOELTL: The question is 


argumentative and compound. It can't be answered. 

MR. EDELL: Will you repeat the 
question please? 

(Read back last question.) 

MR. EDELL: Counsel, you say that 

that is an argumentative question and that's the 
basis of your direction. 


question. 


MR. KOELTL: Yes. Rephrase the 


MR. EDELL: I am reserving my right 


19 to come back and take this witness' deposition 

20 based upon these directions by you should a court 

21 adopt the same interpretation of your motivation 

22 for making these spurious objections as do I. In 

23 any event, I will go on to my next question. 

24 MR. KOELTL: I don't view them as 

25 spurious at all and I think your comments are 
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improper, and I think over the course of two days 
the record will reflect continuous argumentative 
questions from you in areas that, as I understand 
it, the court has even ruled already are 
irrelevant to the case, and you’ve attempted to 
approach the questioning of the witness not in an 
effort to get facts but solely to ask 
argumentative questions, and that's compounded by 
the fact that as you know the judge has already 
ruled that these areas are irrelevant. 

MR. EDELL: That's a totally 

different objection, counsel. If you think the 
areas are irrelevant, that has nothing to do with 
being argumentative. 

MR. KOELTL: I think it compounds the 

argumentative nature of your questions. I do 
believe that they are irrelevant also. 

MR. EDELL: You are an attorney. You 

can protect your client if you believe the 
questions that are being posed are irrelevant and 
therefore the deposition is burdensome and 
harassing on him. You have the right to do that. 


24 objection. 


MR. KOELTL: I've raised the 


MR. EDELL: Tell me what's 
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1 

argumentative about the question? 

2 

MR. KOELTL: I've already instructed 

3 

the witness with respect to that question and I've 

4 

already explained it to you. 

5 

MR. EDELL: You didn't tell me why it 

6 

was argumentative. I will be happy to try to 

7 

rephrase it if you can convey to me the reason why 

8 

it's argumentative and delete from the question 

9 

that which you think is argumentative. 

10 

MR. KOELTL: I already explained it. 

11 

If you' choose not to understand the objection. 

12 

that's up to you. 

1 3 

MR. EDELL: I think I do understand 

14 

your objection. 

15 

Q. Did you ever attempt to convey to 

16 

cigarette cons urners the other side of the 

17 

cigarette controversy in order to offset their 

18 

exposure to unbalanced mass media presentations? 

19 

A. No, I did not. 

20 

MR. PARRISH: Objection to the form 

21 

of that question. 

22 

Q. Did you ever attempt to develop 

2 3 

public acceptance of the Tobacco Industry as a 

24 , 

source of credible information on smoking and 

2 5 

health? 
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1 

A. I cannot recall ever having done so. 


2 

Q. When you answer these questions, are 


3 

you restricting yourself to the time period that 


4 

you were public relations counsel to CTR or do you 


5 

include the time period in which you were working 


6 

for Hill & Knowlton for the TIRC and TI? 


7 

A. 1 believe I'm restricting myself to the 


8 

period from 1969 onward. 


9 

Q. Prior to 1969 did you ever attempt to 


10 

inform the public that there existed a scientific 


11 

controversy about smoking and health? 


12 

A. Mr. Edell, when you say you, you mean at 


1 3 

Hill & Knowlton. 


14 

Q. Yes, in your capacity as public 


15 

relations consultant to either the TIRC, TI or CTR. 


16 

A. It would have been Hill & Knowlton who would 


17 

have done it. Nobody's name goes on these 


18 

communications, as a rule. 


19 

Q. I understand that, sir, but Hill & 


20 

Knowlton, although they are or were at least at 


21 

some point in time living human beings, it was a 


22 

name of an organization; correct? 


23 

A. Yes, so the organization -- 


24 

Q. And the organization acted through 


25 

its employees; correct? i 
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health was through scientific research? 

MR. PARRISH: Objection to the form 
of the question. 

Q. Sir. 

A. Again/ I must respond I don't remember. It 
may well have. 

Q. Do you remember anything that Hill & 

Knowlton attempted to communicate to the public 
regarding cigarette smoking and health? 

A. Mr. Edell# I have no doubt that Hill & 

Knowlton issued a number of releases/ perhaps 
scores of them from 1954 on, and I really cannot 
recall any specific release or any specific date. 

Q. I am not -- I am sorry. 

A. I just can't recall. I am convinced that 

there were many releases related to the smoking 
and health issue but I do not recall any specific 
.one at this point. 

Q. I am not asking you about any 

specific date or specific release. I am asking 
whether or not at any time you have a recollection 
of Hill & Knowlton communicating to the public 
that there existed a scientific controversy about 
smoking and health. 

A. I thought I said I don't remember the 
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2 then? 


MR. EDELL: So, can we get an answer 


The releases could only be in those areas 


involving the client. I mean, we would not put 
out a release for the Iron and Steel Institute 
that deal with Johnson's Wax. Obviously, it would 
be a release related to the client. 


Yeah . 


I would hope so, sir. 


MR. EDELL: And I would suggest that 


the witness' response is argumentative but I am 
sure you don't view it that way, counsel. 

MR. KOELTL: No, I don't. 

Q. What I would like to find out, sir, 

is what was the general substance of the 
information that Hill & Knowlton was attempting to 
communicate to the public during the course of its 
representation of the Tobacco Industry through the 
Tobacco Institute, TIRO or CTR. 

MR. PARRISH: Objection to the form 

of that question. 

MR. KOELTL: I object to the form of 

the question. If you want to break it down in 
some way, that's fine. 

MR. EDELL: Sure. 
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1 

- 0 ;7 

Q. Can you tell me/ sir, what the 

2 

substance of the information was that Hill & 

3 

Knowlton attempted to communicate to the public 

4 

during the time period it was public relations 

5 

counsel to TIRC concerning cigarette smoking and 

6 

health? 

7 

MR. KOELTL: And I will also object 

8 

to the question as asked and answered yesterday. 

9 

This is an area which you have gone over already. 

10 

THE WITNESS: Would you please repeat 

11 

the last question? 

12 

(Read back last question.) 

13 

MR. PARRISH: I object to the form of 

14 

that question. 

15 

A. Again, I can't recall the specific items. 

16 

We are going back to a period from 1955 to 1958, 

17 

but I have no doubt that there were releases 

18 

quoting Mr. Hartnett who was chairman at the time. 

19 

Dr. Clarence Cook Little who was scientific 

20 

director at the time and that they mostly related 

21 

to the smoking and health situation. I've no 

22 

doubt that is true, but I cannot in any way recall 

23 

something that long ago in terms of specificity 

24 

even for an area within a broader area. 

25 

Q. Do you recall Hill & Knowlton 
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providing the means and material for meeting 
anti-tobacco attacks including adverse government 
proposals and actions? 

MR. PARRISH: Objection to the form 

of the question . 

THE WITNESS: Would you repeat that 
question to me please? 

(Read back last question.) 


A. No. 


MR. EDELL: Will you mark that please. 

(Zahn 35 marked for Identification.) 

Q* I am going to show you a document 

that's marked as Zahn 35 for identification. It's 
a document that came from the files of the Tobacco 
Institute T12925. It's entitled Hill & Knowlton's 
recommendations to the Tobacco Institute and it 
refers to -- well, you take a look at it. 

Hopefully this will refresh your memory, sir, as 
to what Hill & Knowlton was doing so many years 
ago. It's dated March 18, 1958. Maybe it will 

jog your memory. See if it refreshes your 
recollection specifically with regard to the 
question that I just posed to you. 

MR. KOELTL: I am going to object to 

counsel's comments on the record. I think they 
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are grossly unprofessional and utterly wrong. 

MR. EDELL: Did you like them though? 

MR. KOELTL: Mr. Edell, that tone is 

characteristic of the way in which you conduct 
your depositions. 

MR. EDELL: And you are pointing your 

finger at me which is characteristic of the way 
you're acting, and you are terminating the 
depositions at points where you are concerned as 
to what your witness is going to say and you are 
making suggestions to your witness as to what he 
should or should not recall is characteristic -- 

MR. KOELTL: That's absolutely untrue. 

MR. EDELL: Your directions to your 

witness as to when he should or shouldn't answer a 
question is characteristic as to how this 
deposition has been conducted, counsel. Why don't 
we decide at this time what time we are going to 
take our afternoon break so it's not a unilateral 
decision. 

MR. KOELTL: That's fine. You know, 
I've been prepared to consult with you on the time 
for any breaks but yesterday you didn't seem 
willing to consult. Any time you'd like to take a 
break this afternoon, Mr. Edell, let us know. 
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MR. EDELL: That is a self-serving 

statement which you know is untrue. You simply 
got up and walked out at any point in time in 
which you felt the questioning was getting too 
close to where you want to go. 

MR. KOELTL: That is really not true , 

Mr. Ed el 1 . 


292 


MR. EDELL: Just pick a time and we 

will stop then. Counsel. 

MR. KOELTL: Approximately 2:45. 
Will that be convenient? 


MR. EDELL: 2:45. 


A. 


Any time you want to turn it. 
Q. Excuse me? 


THE WITNESS: I said any time he 

wants to turn the page. 

Q. Okay. 

I've finished going through this. 

Q. Do you see the last page, page 6? 

Yes . 


A. 


A. 


A. 


A. 


Q. March 18, 1958? 

Yes . 

Q. You were employed by who at that time? 

Hill & Kno wlton. 

Q. And acting as public relations 


J 
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counsel to the TIRC or the Tobacco Institute? 


2 A. Yes, the company. 

3 Q. I am sorry. 

4 A. The company. Hill & Knowlton was. 

5 Q. What account did you work on in March 

6 of 1958, sir? 

7 A. As I recall, it was the Tobacco Institute 

8 acco unt. 

9 Q. Do you recognize that portion of this 

10 document we've marked as Zahn 35 for 

11 identification T12926 through T12931 as in fact 

12 public relations proposal for the Tobacco 

13 Institute by Hill & Knowlton submitted on March 18, 

14 1958? 

15 MR. KOELTL: So the record is clear, 

16 Mr. Edell, I am not sure you've identified this 

17 document as to where it has come from. 


18 

19 

20 
21 
22 

23 

24 

25 


MR. EDELL: I thought I had. 

MR. KOELTL: If you had I may be 

mistaken . 

MR. EDELL: I will be happy to 

identify it for you, counsel. It came from the 
files of the Tobacco Institute. 

A. I do not recall this document. 

Q. Let's take a look at the first page 
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1 where it says public relations objectives. Do you 

2 see that? 


3 A. 


Yes . 


Yes . 


Roman Numeral III? 


"To provide the means and materials 


for meeting anti-tobacco attacks including adverse 
government proposals and actions." 

Does that refresh your recollection, 
sir, with regard to whether or not Hill & Knowlton 
provided the means and materials to the Tobacco 
Institute to meet anti-tobacco attacks including 
adverse government proposals and actions? 

MR. SELLINGER: Objection to the form, 
A. I have no idea. 

Q. Do you have any idea as to whether or 

not Hill & Knowlton provided magazine ideas and 
materials for discussion with writers and editors 
interested in tobacco stories? 

A. I cannot recall specifically but I have no 

doubt whatsoever that it did. 

Q. Let's take a look at the second page 

of the March 18, 1958 public relations proposals 

of Hill & Knowlton for the Tobacco Institute, 
specifically paragraph D where it says publicity 
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activities and see if that refreshes your 
recollection with regard to whether or not Hill & 
Knowlton provided magazine ideas and material for 
discussion with writers and editors interested in 
tobacco stories, specifically I would direct your 
attention to paragraph two of subsection D. Do 
you see where it says, "Magazine ideas and 
material for discussion with writers and editors 
interested in tobacco stories?" 

A. Yes, I see tha t. 

Q. That doesn't refresh your memory? 

MR. KOELTL: The witness didn't 

indicate. If you go back to his testimony, needed 
his memory refreshed. 

MR. EDELL: He said he couldn't 

recall . 

Q. That is what you said, sir? 

A. 1 can't recall specific writers, specific 
ideas, specific items but I have no doubt that 
this sort of thing was done. However, I am not 
sure whether this program, these proposals were 
adopted or accepted by the Tobacco Institute. I 
have no way of knowing. I do not recall that. 
Undoubtedly some, many other proposals were 
accepted, but whether all were, I just don't know. 
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1 


Q. 


Do you recall Hill & Knowlton 


2 suggesting that a publication be prepared to 

3 offset cancer and heart disease charges? 

4 A. No, I do not recall that. 

5 Q. Do you recall a publication called 

6 Tobacco and Health? 

7 A. I recall a publication. Whether it was that 

8 name or in the tobacco and health area, I don’t 

9 recall the exact title of it. 

10 Q. What if any were your 

11 responsibilities in regard to that publication? 

12 A. I recall writing the material in it. 

13 Q. And can you tell us to whom that 

14 publication was sent? 

15 A. Specifically, no, I don't remember. 

16 Q. When you say specifically, sir, do 

17 you recall generally to whom it was sent? For 

18 .example, to most of the physicians in the United 

19 States? X assume you don't recall each specific 

20 individual physician's name. 

21 A. No, I understand that. 1 cannot recall the 

22 categories but undoubtedly one category would have 

23 been the media. 

24 Q. You don't recall whether one category 

25 included the physicians? 
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24 A. 
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right? 

A. Some of the names are familiar to me, I 

recall them in reading the memo, and I am sure 
that the items described here actually occurred 
but I don't recall it at all. 

Q. Do you recall there being any 

significance to the designation PR number 28-58? 

A. It may well be — no, I don't know what that -- 

it's a number series but what -- 

Q* Was there any type of index that was 

maintained at Hill & Knowlton? 

A. I just don't know, 

Q. How long did you work there, sir? 

A. I worked at Hill & Knowlton from 1955 to 

196 9. 

Q. How many years is that? 

A. That's 14 years. 

MR. EDELL: Mark this for 

identification please. 

(Zahn 37 marked for identification.) 

Q. Let me show you a document we've 

marked as Zahn 37 for identification. It's 
entitled Hill & Knowlton publications for the 
Tobacco Institute, bears the Tobacco Institute 
designation >13163. It is dated April 20, 1959. 

i 
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I’d like you to review the document and see if it 
refreshes your recollection with respect to the 
categories of individuals who received the 
publication Tobacco and Health. 

MR. KOELTL: Mr. Edell, whenever you 
say that the document bears a T number, just so 
that the record is clear, that reflects it came 
from the Tobacco Institute files and not Mr. 

Zahn's files; correct? Just so I don't have to 
keep on asking you -- 

MR. EDELL: Sure. You didn't number 

any of Mr. Zahn's documents as T. 

MR. KOELTL: No. 

MR. EDELL: So you can make that 

representation as easily as I can. 

A. I've read the memo, Mr. Edell. 

Q. Does it refresh your recollection, 

sir, as to the categories of individuals who 
received Tobacco and Health? 

A. No, I had forgotten. If it did go to 

doctors I had forgotten. 

MR. SELLINGER: Objection to form. 

Q. I understand you could have forgotten. 

I want to know whether or not this document 
refreshes your memory in that regard, sir? 
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MR. PARRISH: Objection to the form 

of the question. 

A. I have no way of knowing who wrote this or -- 

I would assume that it did go to doctors and 
dentists and science writers of the media. 

Q. Do you recall that the circulation 

was over a half a million? 

A. It says here 536/000. Whether that's true 

or not/ I have no way of knowing. 

Q. And you have no recollection of how 

many copies were sent out in a particular year? 


Q. You don't know whether it was in the 

vicinity of a half a million as opposed to ten or 
20 or 30? Do you have any general recollection as 
to the amount of circulation? 

MR. PARRISH: Objection to the form 

of the question. 

A. Not at all. 

(Zahn 38 marked for Identification.) 

Q. You did tell us, sir, that it was 

your responsibility to prepare the document known 
as Tobacco and Health; is that correct? 

A. Is that the one that was referred to in that 

previous document? 
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MR. EDELL: Would you show that to 

him, counsel? 

A. If that is the one I am thinking of, yes. 

Whether I did it all, all the items in every issue, 
that I don't know, but I do remember writing for 
it, if that is the publication I have in mind. 

Q. Well, tell us the nature of the 

publication that you have in mind. 

A. As I recall, it was a publication that 

contained summations or abstracts of medical 
journal articles or perhaps even newspaper 
articles but mostly medical journal articles 
related to smoking and health. I do not believe, 
and I am almost convinced, I can't recall for 
certain, I don't think there was any original 
material there. It was all based on something — 
on material that had appeared in journals or in 
print generally. 

Q. How did you gather together this 

information? 

A. I can't recall specifically. Hill & 

Knowlton maintained or retained what's known as a 
clipping service for I guess all the clients that 
were willing to pay for it, and we must have 
gotten clips that way. There may have been 
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journals that came into the Hill & Knowlton office. 
There may have been journals that came from the 
client's library. I can't recall specifically, 
but all the material which was put into this 
publication, at least the publication I recall, 
came from a published source of one kind or 
another. Well, that may not be technically 
correct. There may have been radio transcripts. 

I just don't recall. Most of it was print media. 

Q. Again, you didn't recognize Zahn 37 

for identification; is that correct? 

A. No, I don't remember that at all. 

Q. Did anybody at Hill & Knowlton have 

responsibility for preparing such memorandum as 
Zahn 37 for identification? 


MR. KOELTL: Zahn 39, No, you are 


right, 37. 


A. Well, Mr. Thompson who was my boss on the 

account, I can't imagine anything going out of the 
account to the client that he did not know about 
or that he did not do. There may have been 
exceptions but generally that's the way I recall 


24 Q. I am going to show you Zahn 38 for 

25 identification. It is the Hill & Knowlton public 
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relations program and budget proposals for 1962. 

It is dated November 15, 1961. You can review the 

entire document, if you'd like. I am going to 
direct your specific attention to T12999 which 
deals with the publication Tobacco and Health and 
see if that refreshes your recollection with 
regard to the category of individuals who received 
the publication and the size of the circulation. 
Specifically, the first paragraph where it says, 
"Three issues of Tobacco and Health are again 
planned for 1962. The press run is now over 
550,000 with nearly 310,000 going to doctors, 
dentists and medical schools." 

MR. SELLINGER: Objection to form. 

Sir. 

A. Your question, please. 

Q. Does it refresh your memory with 

regard to the categories of individuals who 
received the Tobacco and Health and the amount of 
circulation of the publication? 

A. No, it does not. My answer is as I gave it 

before. I just could not recollect other than the 
media, but I have no doubt that it went to these 
others . 


Q. Did Hill & Knowl ton ever conduct any 
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research or have any research conducted for it 
concerning physicians and their opinion on 
cigarette smoking and health? 

A. Well, the only thing I am aware of is what I 
see right here on this page about a postcard 
survey in the publication. Tobacco and Health. I 
vaguely recall that now only from seeing it here. 

I don't know of any other type of survey that Hill 
& Knowlton might have done. 

Q. When you say might have done, you 

meant to include surveys which Hill & Knowlton 
contracted other entities to perform for it. Do 
you understand that? 

A. No, I did not understand that but it still 

would not change — I just don't know of any. I 
can't recal1 any. 

Q. Do you have any idea as to why the 

publication.Tobacco and Health was directed to 
physicians? 

MR. PARRISH: Objection to the form 

of the quest ion. 

A. You mean can I recall why it was decided 25 

years ago to send it to them? No, I can't recall 
at that time nor can I recall who decided or who 
recommended it. I may well have but I just don't 
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recal1 it. 

Q. What criteria did you use in 

preparing Tobacco and Health? 

A. I can't recall it being so long ago, but 

obviously the major one appeared to be -- that it 
be material already, I suppose, in the public 
realm, already published. 

Q. Did the information contained in 

Tobacco and Health include favorable as well as 
unfavorable scientific or medical articles? 

MR. PARRISH: Objection to the form 

of the question. 

A. I can't recall the specific comment -- 

content, but undoubtedly it contained favorable 
scientific material, although the possibility 
exists that there could have been unfavorable. I 
just cannot recall any specific contents. 

Q. And you don't recall the general 

criteria that you employed in deciding whether or 
not a particular piece of information should or 
should not be included; is that correct? 

A. That is correct. 

Q. And for how many years did you have 

responsibility for preparing Tobacco and Health? 

A. I don't recall whether I had full 
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1 

responsibility for preparing it. I was not the 


2 

superior officer or account executive. Mr. 


3 

Thompson was. But I did have some responsibility 


4 

or assignments, and as I think I recall saying, I 


5 

don't believe — I don't remember that I wrote the 


6 

full content of every issue. There may have been 


7 

others who contributed. 


8 

Q. Who prepared the primary draft, sir? 


9 

A. I cannot recall that. 


10 

Q. You don't remember whether it was 


11 

your responsibility or not? 


12 

A. I don't remember that. It may well have 


13 

been. I just can't remember. 


14 

Q. Do you remember for how many years 


15 

while you were with Hill & Knowlton Hill & 


16 

Knowlton published Tobacco and Health for the TIRC 


17 

then and later to become the TI? 


18 

MR. PARRISH: Objection to the form 


19 

of the question. 


20 

MR. KOELTL: Maybe it's getting late 


21 

but I think you may have misspoke. 


2 2 

MR. PARRISH: I think you did. 


23 

MR. KOELTL: Just place the question 


24 

again . 


25 

MR. EDELL: I think that -- 
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MR. PARRISH: Off the record. 

(Discussion held off the record.) 

Q. Let me ask you this, sir. What did 

the TIRC become after it no longer continued as 
the TIRC? 

A. It became the CTR. 

MR. KOELTL: Why don't we take our 
afternoon break. It's 3:50. Is that all right? 

MR. EDELL: Sure. 

MR. KOELTL: I'm sorry, it's 2:50. 

(Short recess .) 

(Zahn 39 through 45 marked for 
Identification .) 

(Zahn 46 marked for Identification.) 

Q* Mr. Zahn, I am going to show you -- 

you're already reading Zahn 39 for identification. 
I am going to show you Zahn 40, 42, 43, 44 and 46, 

_all of which are proposals from Hill & Knowlton to 
the Tobacco Institute. I just want to know 
whether or not you recognize any of it, sir. 

MR. KOELTL: You are not asking him 

to -- each of these is a multi page -- 

MR. EDELL: He doesn't have to read 

it. I thought you wanted to read it. If you 
don't want him to read it, he doesn’t have to, and 


waga and spinelli 

certified shorthand reporters 


405 Northfield Avenue 
West Oranoe, N. J. 07052 
201-731-9666 


L. S. Zahn 


308 


1 I will represent to you that all of these came 

2 from the files of the Tobacco Institute. 

3 Q. You've reviewed Zahn 39, sir? 


4 A. 


Yes. 


You don't recognize that? 


No, Ido not. 


Q. Do you recall anything that was 

referred to in that document? 

MR. SELLINGER: Objection to form. 

A. No, not really. I just cannot recall. 

Q. Okay. 

i 

Take a look at the next document. 

Let me just ask you one question with regard to 39, 
maybe you can at least recall the letterhead of 
the stationery. 

A. I've no doubt that that is Hill & Knowlton. 

It certainly looks like it. 

Q. Why do you say that? 

A. It's printed. It says Hill & Knowlton on it 

and as I recall this was a — used for memos or 
something of that kind. 


You mean the stationery was used for 


memo s? 


Well, no, they had a letterhead that said 


memo on i 


it if I remember correctly. I really 
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can't remember. It's going back too far but I 
have no doubt that it's Hill & Knowlton. 

Q. Why do you say that? 

A. Well, it came from the Tobacco Institute's 
file. I would have no reason to doubt that it's 
Hill'S Knowlton. 

Q. Well, by looking at the document 

would there be any reason to believe that it came 
from Hill & Knowlton? 

A. It's making recommendations and proposals to 

the Tobacco Institute which was a Hill & Knowlton 
client. From whom else could it come, especially 
if Hill & Knowlton's name is on the page? I'm 
fairly certain that it came from Hill & Knowlton. 

Q. Let's take a look at number 40. Is 

that 40 that you have in front of you? 

A. Yes. 

Q. Do you recognize Zahn 40 as a public 

relations proposal by Hill & Knowlton to the 
Tobacco Institute? 

A. I see that it is that. I don't remember it 

at all, though. I have no doubt that Hill & 
Knowlton did submit this. 

Q. You don't remember anything about the 

contents of the proposal; is that correct? 
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A. Well, various of the items -- some of the 

items mentioned# yes, you know, they're familiar. 

Q. Which items are familiar? 

A. Tobacco and health. Figures of course are 

totally unfamiliar, but as I say, I have no doubt 
that Hill & Knowlton did prepare this and submit 
it. Whether it was accepted, I don't recall. 

Q. Next document is Zahn 42. 

A. Yes. 

MR. KOELTL: For the record, Mr. 

Edell, what's the date on Zahn 41 document that 
you just showed? 

MR. EDELL: November 1, 1962. 

MR. KOELTL: And Zahn 42 is the one 

you've asked the witness to review now and that's 
November 20, 1963. 

MR. EDELL: I don't have it in front 

of me. You have it in front of you. 

MR. KOELTL: Yes, it is. 

MR. EDELL: I didn't ask him to 

review it. I just asked him whether or not he has 
ever seen this document before. If he wants to 
review it, he certainly can review it. That was 
the way you chose to proceed previously with 
regard to any document regardless of whether I 
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asked him if it was his signature on the document 
or anything else. 

MR. KOELTL: That is not true. I 

believe -- in fact the last document that we 
reviewed before the break, we reviewed one page of 
it in order to tell you whether or not that page 
was familiar to the witness and whether that 

refreshed his recollection with respect to various 
things on publication Tobacco and Health. 

MR. EDELL: That was the exception. 

Do you want the witness to read the document, 
counsel, or not? 

MR. KOELTL: If the witness can tell 

from whatever review of the document that whether 
or not he's seen it and if you do not propose to 
ask him questions about any of the specific items 
or direct his attention to the specific items, 
then certainly he doesn't have to review every 
page of it. I think when I've raised that with 
you before you've been unwilling to say what you 
wanted to ask the witness about in connection with 
the document. 

Q* Mr. Zahn, you are looking at Zahn 42 

for identification? 

A. 42 and 43, yes. 
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t ime? 


You are looking at both at the same 


Well, they're just a day apart. I just 


can't recall having seen any of these. 

Q. And you've only looked at the first 

page of them; correct? 

A. No, I've looked through some of the other 

pages that have figures on them and numbers. I 
have no recollection of having seen these 
documents. I may well have seen them because I 
was at — certainly at Hill & Knowlton at the time 
but I just don't recall. 

Q. Do you recognize these as proposals 

by Hill & Knowlton to the Tobacco Institute? 

A. They certainly seem to be. So they say. 

Q. I know they say that. I just want to 

know what your knowledge is. You worked for Hill 
& Knowlton at the time they were public relations 
counsel to the Tobacco Institute and you told us 
before that it was the general practice for public 
relations counsel to submit proposals and today 
I've produced proposals from the Tobacco 
Institute's file which on their face suggest that 
they were prepared by Hill & Knowlton, you were 
employed at the time, and I am trying to find out 
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whether or not you have any information in that 
regard. 

A. Mr. Edell, you are obviously asking me to be 

as certain as I can. To be that technical, no, I 
am not that certain. Somebody could have gotten a 
letterhead and printed Hill & Knowlton on it and 
written this down. I can't imagine that happening. 
Since you tell me these come from the Tobacco 
Institute files, it says Hill & Knowlton, I will 
accept the fact that Hill & Knowlton did prepare 
these and.submit. I just don't recall them. 

Q. When you say them, you are referring 

to which documents? 

A. I am referring right now to 42 and 43. 

I've finished looking at number 45. 

Q- You are saying the same comments as 

to the other ones? 

A• Ye s . 


Q. You don't recall it specifically? 

A. But I have no doubt that Hill & Knowlton 

prepared it and submitted it to The Institute. No 
doubt at all. 


Q. Wh at is 

A. 4 6. 

Q - Mr . Zahn 
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d oc umen t ? 

A. Number 46. I don't recall having seen it. 

Q. Does this document appear to you to 

be one of the proposals made by Hill & Knowlton to 
the Tobacco Institute? 

A. Yeah, I would say so. I don't know what 

else it could be. Doesn't have an H & K print 
line and it seems to be a draft because there's 
some editing and a number of typos, I guess, but I 
would say it's undoubtedly a Hill & Knowlton 


d oc umen t 


A number of these documents contain 


summary of what transpired in the past as well as 
proposals for the future; is that correct, sir? 

MR. SELLINGER: Objection. 

Q. For example, let's take a look at 39, 

Zahn 39 page 2. "It should not be forgotten that" — 
A. Which paragraph is that? 

Q. Fourth paragraph, "It should not be 

forgotten that, five years ago, it was a real 
challenge for the industry even to enlist a 
Scientific Advisory Board of reputable scientists 
willing to undertake to advise on a program of 
research." Do you see that? 

A. Yes, Ido. 
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Q. That is not a proposal, is it, sir? 

A. You mean by itself? 

Q. Sure, by itself. 

MR. SELLINGER: I'd like to object. 

If the witness doesn't recognize the document how 
can the witness characterize what appears in the 
document as being a proposal or otherwise? 

Q. Sir. 

MR. PARRISH: Objection to the form. 

A. It's just a paragraph. Is is a proposal for 

something? No, it's a statement. It's a sentence. 

Q. Do you recall there being some 

difficulty enlisting reputable scientists to act 
on the Scientific Advisory Board of the TIRO? 

MR. PARRISH: Objection to the form 

of the question. 

A. In this period? 

Q. At any point in time. 

A. No, I do not. I have no knowledge of that. 

Q. Do you know what steps were taken by 

the TIRC or Hill & Knowlton to enlist reputable 
scientists to act on the Scientific Advisory Board 
of the TIRC? 

MR. PARRISH: Objection to the form 


of the question. 
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MR. SELLINGER: Objection. 

MR. KOELTL: I am going to object on 

the grounds that this is a matter that you covered 
yesterday with the witness already. 

Q. Sir. 

A. I recall you asked me this yesterday and I 

believe I -- well, my recollection is -- my 
understanding is that those members who were on 
the early board, the few members recommended by 
colleagues who might be interested in joining, but 
I have no real exact knowledge of how or who went 
and tried to get anybody to join the board. 

Q. You don't know how the original 

members of the Scientific Advisory Board were 
enlisted, do you? 

A. I don't know who approached whom. I have no 

idea of that. 

Q. You have no knowledge at all? 

A. Well, that occurred before I even went to 

work at Hill & Knowlton. 

Q. I understand that, sir, but you have 

no knowledge, no one ever told you, you never came 
across any information pertinent to that subject? 
A. If I had been told or read something 31 

years ago, 32 years ago, I don't remember. 
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Q. Turning to page 3 of Zahn 39, do you 

recall numerous publicity attacks being prepared 
for various media have been either tempered or 
avoided? 

MR. PARRISH: Objection to the form 

of the question. 

A. What paragraph is that, please? 

Q. Paragraph 6 where it says "numerous 

publicity attacks being prepared for various media 
have either been tempered or avoided 1955T1955 Ed 
Murrows shows; Life Magazine features; the Public 
Affairs Committee pamphlet are major examples. 
Numerous other proposed magazine or freelance 
articles were either discouraged or put into 
factual perspective." 

MR. PARRISH: Objection to the form 

of the question. 

A. And your question is, Mr. Edell, I am sorry. 

Q. Do you have any recollection as to 

how that was done, sir? 

A. You mean how as this says tempered or 

a v o id ed ? 


I 



i 


i 


Q. Yes * 

A* No , I do not. I recall working with Mr. 

Marrow on a show or maybe two shows that he did. 
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Q. Do you recall that being done with a 

gentleman by the name of Stanley Frank? 

A. I cannot recall that. I recall the name but 

I can't recall having done it myself or if anyone 
else had done it, I just don't know. 

Q. What do you recall about Stanley 

Frank? 

A. That he was a writer and I believe he worked 

at Hill & Knowlton. I am not sure though. I 
really can't remember. I think he was a writer. 

Q* Do you recall a public relations 

proposal that the Tobacco Institute worked through 
third-party techniques because of the absence of 
qualified spokesmen for the industry? 

MR. PARRISH: Objection to the form 

of the question . 

MS. SAMMONS: Objection. 

A. No, I recall nothing like that. 

Q. I direct your attention to Zahn 46 

which are some proposals for tobacco industry 
public relations March 1967, specifically page 3 
and page 4 where it states, "Without going into 


23 detail or discussing the reasons for past and 

24 recent strategies summing up the industry's 

25 I posture today it is," and then we qo over to 
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paragraph C on page 4, "Working largely through 
'third party' techniques to present the health 
issue in perspective-due to absence of qualified 
spokesmen from industry-supported organizations 
and lack of helpful research results." Do you see 
that, sir? 

MR. SELLINGER: Objection to the form. 

MR. PARRISH: Objection. 

MR. KOELTL: I am going to object to 

the question and its long introduction, in 
particular showing the witness a document that's 
20 years old that didn't come from his files and 
he wasn't able to recall. 

MR. EDELL: That's an objection, 

showing the witness a document that's old and 
didn't come from his files. 

MR. KOELTL: And attempting to ask 

him questions about it, yes. 

Q. Do you see that reference, sir? 

A. Yes, Ido. 

Q. Does that refresh your recollection 

with regard to the use of third-party techniques? 

A'i No, it does not. 

Q- Tell us what third-party techniques 

''"means from a public relations perspective. 
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1 y A. Can I tell you what it means from my 

2 perspective as a public relations consultant? 

3 MR. KOELTL: You nodded, Mr. Edell. 

4 MR. EDELL: I nodded in the 

5 affirmative, yes, sir. 

6 /A. My understanding of it would be that it 

( ■v would consist of trying to get another party, a 

8 third party in a situation to present your point 

9 of view. 

10 Q. Without taking credit for the third 

11 party's actions or statements? 

12 A. I have no idea what that would hold, whether 

13 that would exist. 

14 Q. I am asking you whether or not that 

15 is your understanding? 

16 MR. PARRISH: Objection to the form 

17 of the question. 

18 A. That would depend on the third party. By 

19 that I mean a third party will say yes, I will be 

20 happy to present your point of view and so state I 

21 am presenting it on your behalf. There is a third 

22 party speaking up for you. 

23 Q. Is that what you understand the 

24 phrase third-party techniques to include? 

25 A. Yes, it could include that, yes. 
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Q. Does it also include people who 

present your perspective without attributing their 
remarks to you? 

A. Yes, it could include that also. 

Q. And is the latter technique an 

accepted technique in the public relations field? 

A. I've no way of knowing. 

Q. Well, you've been in the public 

relations field for how long now, sir? 

A. Since 1951. 

Q. And that's how many years? 

A. Well, let's see. We go from 1986 minus 1951, 
you subtract this and subtract that, Mr. Edell, 
and you come out to I'm sure 35 years. 

Q. And you have no understanding based 

upon those 35 years of experience? 

A. I can't speak -- 

MR. PARRISH: Objection to the form 

o f the quest ion. 

Q. Sir. 

A. I cannot speak for the public relations 

industry or business or for agencies in it. 

Q. Or for your understanding of what is 

accepted technique? 

A. I don't know whether it's accepted or not. 
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It certainly is used and has been used and will be — j 

j 

i 

continue to be used not only in public relations j 

activities but in many other activities. 

Q. Was it used by the Tobacco Industry? 

A. I have no way of knowing. 

Q. Was it used by CTR? 

A. Not to my knowledge. 

i 

Q. Was it used by the Tobacco Institute? j 

j 

A. I have no way of knowing. I am not aware of 

■■ i 

l 

any such ef fort . 

Q. There's a reference in Zahn 39 on 

t 

page 11 to the fact that attitudes of physicians 
towards smoking and lung cancer are important to 
know. Do you see that, sir? 

MR. SELLINGER: Objection to the form. 

Q. Page 11 the paragraph numbered 11. 

A. Yes, I see that. 

Q. Do you have any idea as to why it was 

important to know the attitudes of physicians 
towards smoking and the lung cancer problem? j 

i 

MR. PARRISH: Objection to the form j 

of the question . 

1 

i 

MR. SELLINGER: I object as well on j 


foundation, speculation and unless you can 
establish that this witness is aware of it at all, 
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1 asking him why something exists, you haven't 

2 established it did exist or he's aware of its 


ex istence . 


No, I can't recall why. 


Did you ever hear of the Medimetrics 


Institute? 


No, I have not. 


Have you ever heard of the National 


Physicians Advisory Panel? 


I don't recall that name whatsoever. 


MR. EDELL: Would you mark this 


please . 


(Zahn 47 marked for Identification.) 

Q. I am going to show you Zahn 47 for 

identification. It appears -- the first full page 
starts out, "In 1959 H & K divided its activities 
into two categories," and then it goes on with a 
brief summary of H & K activities for 1959. Have 
you ever seen this document before? 

MR. SELLINGER: Objection to the form. 

MR. KOELTL: For the record, the 
document is from the Tobacco Institute files, 
apparently from the T number. 

A. I don't recall ever having seen this 

document . 
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Q. Did Hill & Knowlton from time to time 

put together summaries of what its accomplishments 
had been for the Tobacco Institute and/or the TIRO? 
A. I believe it did, yes. I can't recall 

specific — such specific publications, but I 
believe it would have been the thing to do. 

Q. Why do you say that, sir? 

A. They would be reporting on activities on 

behalf of the client. 

Q. And why would they do that? 

A. The client is paying them substantial 

amounts of money. I am sure the client -- any 
client wants to know periodically or would like to 
see periodically summation of activities on its 
behalf . 

Q. Do you recall any of the events 

memorialized in Zahn 47 for identification? 

MR. SELLINGER: Objection to the form. 

A. Yes, Ido. 

Q. Tell us what you recall, sir. 

A. I recall working in the cigarette tax matter 

in New York State. I recall going to South Dakota 
Tobacco Institute. 

Q. That was with regard to the proposal 

in the South Dakota legislature for a skull and 


waga and spinelli 
certified shorthand reporters 


405 Northfield Avenue 
West Orange, N, J. 07052 
201-731-9666 



L. S. Zahn 


326 


crossbones label on packages of cigarettes; 


correc t? 

A. I don't recall what the specific thing — 

what the specific proposal was. 

Q. Do you recall it being a proposal for 

some type of warning on packages of cigarettes? 

A. I believe so, but just what it was, I don't 


remember . 


What was the purpose of your going to 


South Dakota? 

A. The Institute asked me to go with the person 

they were sending. 

Q. For what reason? 

A. To be of any assistance to him that I could. 


the bill? 


And were you successful in defeating 


MR. PARRISH: Objection to the form 


of the question. 


MR. SELLINGER: Objection. 

Q. It's on page 2, sir. 

A. I am just looking at the date. Page 2 is 

this 2 or -- is the cover 1? 


X Q. 


No. They are not numbered . 


A. Yes, the bill was defeated. I remember that 

When it was defeated, I don't know. I just can't 
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A. W?s it a plastic device that had water in it? 
Aqua , water. I am not sure. 

Q. Was advertised to fit any cigarette 

and makes any cigarette safer to smoke? 

A. I don't remember that at all. 

MR. EDELL: Mark this for 

identification please. 

(Zahn 48 marked for Identification.) 

MR. KOELTL: Off the record. 

(Discussion held off the record.) 

Q. I show you Zahn 48 for identification, 

t 

the first page of which is a letter from Richard 
W. Darrow to James P. Richards, president and 
executive director of the Tobacco Institute, 

November 21, 1958. Who is Mr. Darrow? 

A. He was a senior officer at Hill & Knowlton. 

Q. And it attaches a letter from John 

Griffin of November 10, 1958 to Joseph Cullman, 

III, as well as a copy of a letter from it looks 
like Tom Bateson, vice-president, Yankee Network 
Division, RKO, hard to make out, looks like 
something Radio Pictures, Inc., addressed to Mr. 
Maurice Kirschbaum it looks like, executive 
secretary of the Massachusetts Association of 
Tobacco Distributors; see if it refreshes your 
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memory, sir. 

MR. KOELTL: Again, this is a 

document from the TI files? 

MR. EDELL: That is correct. 

Q. Does that jog your memory, sir? 

A. Not at all. I don't ever recall seeing this. 

Q. And it doesn't jog your memory with 

regard to the events memorialized in the documents? 

MR. PARRISH: Objection to the form 

of the question . 

Q. Correct? 

A. No, it does not but obviously I was wrong 

about Griffin. 

MR. EDELL: Do you want to break now? 

We can break now. 

MR. KOELTL: Yes, why don't we break 

now then. 

(Witness excused.) 

(Deposition concluded 4:10.) 
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I, ROSEMARY MARINO, a Certified Shorthand 
Reporter and Notary Public of the State of New 
Jersey, do hereby certify that prior to the 
commencement of the examination the witness and/or 
witnesses were sworn by me to testify the truth, 
the whole truth and nothing but the truth. 

I do further certify that the foregoing is a 
true and accurate transcript of the testimony as 
taken stenographically by and before me at the 
time, place and on the date hereinbefore set forth. 

I do further certify that I am neither of 
counsel nor attorney for any party in this action 
and that I am not interested in the event nor 
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